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IN THE COURT OF APPEALS OF THE STATE OF UTAH

DEPARTMENT OF ENVIRONMENTAL
QUALITY, DIVISION of DRINKING
:
WATER, and KEVIN BROWN,
EXECUTIVE SECRETARY for the
:
DRINKING WATER BOARD,

Case No.: 20000494-CA

Plaintiff/Appellee,
v.
GOLDEN GARDENS WATER
COMPANY,

:

Defendant/Appellant.

Priority 15

:

BRIEF OF APPELLEE
Appeal from a Judgment and Order of
The Third District Court of Tooele County
The Honorable David S. Young

STATEMENT OF JURISDICTION
Golden Gardens Water Company filed its petition for review of the final order of
the District Court with the Utah Supreme Court pursuant to Utah Code Ann. § 78-22(3)0) (1996). On October 30, 2000, the Supreme Court, on its own motion,
transferred the appeal to the Utah Court of Appeals pursuant to Utah R. App. P. 44.
ISSUES PRESENTED/STANDARDS OF REVIEW
1.

Whether the District Court was correct in denying defendant's request for

a trial de novo because a party who has been issued a notice of violation and order by

the Drinking Water Board may request an administrative hearing in accordance with
the Utah Administrative Procedures Act ?
Because a district court's interpretation of a statute is a legal question, the
Court should review its ruling for correctness. Jeffs v. Stubbs, 970 P.2d 1234,1240
(Utah 1998) (citing MacKav v. Hardy, 896 P.2d 626, 630-31 (Utah 1995)), cert, denied
sub nom. Fundamentalist Church of Jesus Christ of Latter Day Saints V. Bradshaw,
523 U.S. 1130(1999).
2.

Whether the Court of Appeals has jurisdiction to review issues which

have not been presented to the District Court?
Review of this case is limited to an examination of the District Court's legal
conclusion that defendant did not have the right to a Trial de Novo; therefore,
extraneous issues should be disregarded. See Brinkerhoff v. Schwendiman, 790
P.2d 587 (Utah App. 1990).
DETERMINATIVE STATUTES, RULES AND PROVISIONS
1.

Utah Safe Drinking Water Act, Utah Code Ann. §§ 19-4-101 to -112

(1996), attached hereto as Addendum A.
2.

Utah Administrative Procedures Act, Utah Code Ann. §§ 63-46b-0.5 to

-22 (1996), attached hereto as Addendum B.
3.

Utah Environmental Quality Code, Utah Code Ann. §§ 19-1-101 to -306

(1996), attached hereto as Addendum C.
4.

Utah Admin. Code, R309-101-9.1(b) and -9.3 (1996), attached hereto as

Addendum D.
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5.

S. B. No. 35, Chapter 161 Laws of Utah 1987, sections 45, 46, and 257,

attached hereto as Addendum E.
STATEMENT OF THE CASE
A.

Nature of the Case.

This case arises under the Utah Environmental Quality Code ("Code"), Utah
Code Ann. §§ 19-1-101 to -306 (1996); Utah Safe Drinking Water Act ("Act"), Utah
Code Ann. §§ 19-4-101 to -112 (1996); Utah Admin. Code ("Rules") R309-101 to 710, and the Utah Administrative Procedures Act ("UAPA"), Utah Code Ann. §§ 6346b-0.5 to -22 (1996). In accordance with the Environmental Quality Code and the
Safe Drinking Water Act and Rules, the Drinking Water Board ("Board") may hold
administrative hearings in accordance with the UAPA. The appellant challenges the
Board's right to hold administrative hearings.
B.

Course of the Proceedings and Statement of Facts.
The only issue before this Court is whether the Division of Drinking Water

("division" or "DDW") has the right to enforce an administrative order issued by the
Board after a formal administrative hearing, or whether Golden Gardens Water
Company ("GGWC" or "defendant") has the right to a Trial de Novo.
On October 22, 1996, the Division of Drinking Water, Utah Department of
Environmental Quality ("DEQ"), sent Tage Nyman ("Nyman"), president, director,
registered agent and systems manager for Golden Gardens Water Company, a letter
and a Notice of Violation and Order ("notice and order") by certified mail. R. 415-21.
The letter informed Nyman that the notice and order was being issued due to several

3

violations of the Safe Drinking Water Act. R. 421 The most serious of these violations
was Nyman's continued refusal to upgrade the water system to enable it to meet peak
flow demands.1 R. 415-421. The letter alerted Nyman that if he did not respond to
the notice and order in writing within 30 days, he would default and the order would be
final. R. 421. The notice and order advised Nyman that, in accordance with Utah
Code Ann. §§ 63-46b-6 to -14 and Utah Admin. Code R309-101-9.1(b), any further
proceedings would be formal and that he had 30 days to submit a written request for a
hearing if he wanted to challenge the notice and order. R. 418.
Nyman requested a hearing before the Board. R. 407. Nyman also replied to
the notice and order in an Answer dated November 19, 1996. R. 411-13. In
accordance with Utah Code Ann. § 63-46b-1(2)(k), Nyman was the "person
authorized by law to contest the validity or correctness of the notice or order." By
1

Peak Instantaneous Demand means calculated or estimated highest flowrate
that can be expected through any water mains of the distribution network of a public
water system at any instant in time. Utah Admin. Code R309-200-3(51).
According to DDW records, tests of peak instantaneous demand were
conducted at Golden Gardens in 1996. The results of the test demonstrated that the
maximum flowrate of the Golden Gardens Water System is about 88 gallons per
minute. The peak demand based on the need for drinking water and irrigation is 168
gallons per minute. R. 144, ]f 4.
Sources must be capable of providing a minimum of 20 psi (pounds per
square inch) at all points within the system during peak instantaneous flow conditions.
Utah Admin. Code R309-203-9(1). Tests of the defendant water system
demonstrated that for indoor use only, to provide 20 psi the system must provide 115
gpm (gallons per minute). R. 386. However, since the system is also set up and used
for irrigation purposes, irrigation must be considered, and the Division has estimated
that irrigation requires another 53 gpm (see R. 214-215, 211-212). The division did
not take fire flow into consideration in concluding that defendant must provide 168
gpm to meet the requirements. R. 386. However, even without the fire flow included,
defendant did not meet these requirements. The water system produced 88 gpm with
20 psi, which, even without including irrigation or fire flow, does not meet the indoor
needs of defendant's customers. R. 387.
4

requesting a hearing, Nyman commenced the agency action. See Utah Code Ann. §
63-46b-3(1)(b).
After Nyman requested a hearing, division employees discussed the planned
hearing with Nyman and the parties determined that the hearing should be held in
Tooele County, where the water system is located.2 At the February 1997 Board
meeting in St. George, the Board made a revision in its schedule to set up an April
meeting and the hearing in Tooele, Utah. R. 175. On March 21, 1997, division staff
and Assistant Attorney General Denise Chancellor, who represented the division, met
with Nyman. Ms. Chancellor explained the hearing procedures and that the division
would call witnesses. Ms. Chancellor also provided Nyman with a letter explaining the
administrative hearing procedures, a copy of the proposed record and told him that if
he wished to supplement the record, he should provide the division with the
documents by April 1, 1999. R. 405. With Nyman's permission, division staff
inspected and photographed the water supply system. R. 171-74. On April 7, 1997,
Ms. Chancellor provided Nyman with a witness list and agenda. R. 168-70.
Tage Nyman and Alyce Nyman, vice president and treasurer of GGWC, and
Bob Swain appeared at the hearing on April 9, 1997. R. 217. The division and the
Board were represented by separate counsel. R. 229. The division presented four
witnesses, three division representatives and a individual who uses the GGWC water
system. R. 197-217. Both Mr. Nyman and Mr. Swain cross-examined the witnesses,
id. GGWC presented three witnesses, Mr. Nyman, Mrs. Nyman and Mr. Swain. Id.

2

Board meetings are held all over Utah.
5

While appearing before the Board, the defendant did not raise or substantially argue
the issues that defendant is now attempting to raise before the Court of Appeals, such
as, whether Utah Admin. Code R309-105 was applicable to GGWC, the penalties, or
GGWC's finances. The Board questioned the witnesses and discussed the evidence
prior to unanimously upholding the division's Order, id.
On April 28, 1997, Board counsel sent Nyman and GGWC, by certified mail, a
Findings of Fact, Conclusions of Law, and Order, signed April 24, 1997. R 192-96.
The Board's Order upheld the notice and order. R.123. In the Findings, Conclusions
and Order, the Board provided notice that any party could request reconsideration by
the Board within 20 days of receipt of the Order. R.122. The Board's Order also
stated that a petition for judicial review could be filed within 30 days after the Board's
Order was issued, id. Nyman and GGWC did not request reconsideration or file for
judicial review. Thus, the Board's Order became final on May 28, 1997. Defendant
did not comply with the Board's Order.
On April 14, 1998, to enforce the Board's Order, the Attorney General's Office,
at the Board's request, filed a Complaint with the Third District Court. The Complaint
was later amended to change the name of the defendant from Tage Nyman and
Golden Gardens Water System to Tage Nyman and Golden Gardens Water
Company a.k.a. Golden Gardens Water System.3 The Complaint requested that
defendant be required to comply with the Drinking Water Act and the Board's Order.
R. 104. On December 22, 1998, the division filed a Motion for Order to Show Cause
3

Tage Nyman has died since the inception of this matter and was dismissed
from the case. R. 151.
6

with supporting memorandum as to why defendant should not be compelled to comply
with the Board's Order. R. 119-136. Counsel for defendant filed a reply
memorandum and the division responded. On January 14, 1999, the issue was
submitted for decision.
On January 3, 2000, a hearing was held in Third District Court. At this hearing,
counsel for defendant asserted that defendant should have a trial de novo because
the Drinking Water Board was not empowered to hold hearings in accordance with the
UAPA. Division counsel opposed this claim and the court requested that the parties
submit memoranda addressing the issue of whether defendant had the right to a trial
de novo.
In his Memorandum in Support of a Trial De Novo defendant asserted that
because the Drinking Water Act does not specifically adopt the UAPA or literally
mandate that the Board has the right to hold hearings, the Board is not empowered to
hold hearings in accordance with the UAPA. R. 152-64. Defendant also asserted that
Utah Code Ann. § 63-46b-1(2) exempts the Board from holding hearings after
issuance of a notice and order under the UAPA. ]d. Defendant also raised and
addressed a number of issues that had not been presented to the Board at the
hearing. ]d.
The division filed Plaintiffs' Memorandum in Opposition to Defendant's
Memorandum in Support of a Trial De Novo, and in Support of Enforcement
Proceeding. The division attached to the memorandum the entire record of the
administrative hearing to help demonstrate that a formal hearing had been held and
all due process accorded the defendant. R. 168-437. The division maintained that the
7

only action before the District Court was whether this was an enforcement action after
a valid administrative proceeding or whether defendant had the right to a trial de novo,
id. The division also asserted that the defendant was attempting to raise new issues
that had never been presented or substantially argued before the Board and that the
court should disregard these issues, id. Finally, the division argued that the Board
was empowered to hold hearings in accordance with the UAPA and that Utah Code
Ann. § 63-46b-1(2)(k) specifically allows the Board to hold hearing on notices and
orders when they are challenged by an interested party, jd.
On March 27, 2000, a hearing on the issue of defendant's right to a trial de
novo and the Drinking Water Board's right to have had a hearing in accordance with
the UAPA was held before the Honorable David S. Young.4 Defendant asserted that
under Utah law the Drinking Water Board was not empowered to hold administrative
hearings and thus defendant should be granted a trial de novo. The division asserted
that Utah law allows the Board to hold hearings, that such a hearing had been held
and that defendant did not have the right to a trial de novo. The hearing before the
court below did not address the new issues that defendant had raised in the
memorandum and which had not been present to the Board.
On May 1, 2000, a District Court Order was issued. See Order, attached hereto
as Addendum F. The court denied defendant's Motion for a Trial de Novo, and
defendant was granted a stay of enforcement of the Board's Order until the issue of
whether the Drinking Water Board has the authority to conduct formal administrative
4

Defendant certified that a transcript of the proceeding before the District
Court was not required; therefore, a transcript is not part of the record. R. 455-56.
8

hearings in accordance with the Utah Administrative Procedures Act was appealed.
The order issued by the court below did not address or rule upon any of the new
issues that defendant had raised in its memorandum and specifically limited itself to
ruling on the question of defendant's request for a trial de novo and the Board's power
to hold an administrative hearing. 5
SUMMARY OF THE ARGUMENT
When Title 19, the Environmental Quality Code, is construed as a whole, the
legislative intent is clear. The plain language of Chapter 1 of the Act, which sets up
the administration of DEQ and establishes all of the boards, shows that it was the
legislature's intent that the boards are empowered to hold administrative hearings
under the UAPA. Part 1 of Chapter 1 outlines the organization of the DEQ, creates
and empowers the boards within each department and limits them to the specific
5

Order of the District Court:
1.
The Plaintiffs' holding of an administrative hearing was the
appropriate remedy for the Division of Drinking Water. Since an
administrative hearing has been held, Defendant is barred from a
Trial de Novo.
2.
Defendant's Motion for a Trial de Novo is DENIED and in
accordance with Utah Rules of Civil Procedure, Rule 54(b), there
is no just reason for delay and this Order and Judgment
denying Defendant's Motion for a Trial de Novo is final and
appealable.
3.
In accordance with Utah Rules of Civil Procedure, Rule
62(c), Defendant is granted a stay of enforcement of the
Order of the Drinking Water Board until the issue of whether
the Drinking Water Board has the authority to conduct formal
administrative hearings in accordance with the Utah
Administrative Procedures Act is appealed to the appropriate
court, or time for such an appeal has passed.

R. 447-48 (emphasis added).
9

authority granted them under Title 19. Utah Code Ann. § 19-1-106. Part 3 of Chapter
1 outlines the administration of the department and the divisions, stating that the
department and its boards shall comply with the procedures and requirements of the
UAPA. Utah Code Ann. § 19-1-301. This language and the language of § 19-1-106
demonstrate that the Drinking Water Board is to hold any hearings in accordance with
the UAPA.
Utah Code Ann. § 63-46b-1(2)(k) also shows the legislative intent concerning
hearings. This section of the UAPA is very clear in its language. The issuance by the
Board or the executive secretary of a notice and order under all chapters of Title 19 is
exempt from the UAPA. Thus, the boards are not required to hold a hearing after
they issue a notice and order unless it is contested. If "a person authorized by law
contests the validity of the Notice and Order," the Board is required to hold a hearing
in accordance with the UAPA. See Utah Code Ann. § 63-46b-1(2)(k) (emphasis
added). If defendant's claims concerning the UAPA and Utah Code Ann. § 63-46b1(2)(k) were accurate, none of the DEQ boards could hold administrative hearings
after issuance of a notice and order. However, all of these boards can and do hold
hearings on notices and orders in accordance with the UAPA. Further, the validity of
the Board's jurisdiction has been upheld by the Utah Court of Appeals and the Utah
Supreme Court; thus, defendant's reasoning is faulty.
The legislature intended that administrative hearings in accordance with UAPA
could be held after issuance of a notice and order under §19-4-107. The legislature
has mandated that the department and its boards comply with the UAPA. Further, the

10

legislative intent is shown in the language of Utah Code Ann. section 19-1-301, Utah
Code Ann. § 63-46b-1(2)(k), and the Drinking Water rules, which all concur in
confirming that the Drinking Water Board has the right to hold administrative hearings
if requested by an authorized party.
Defendant was informed of his right to a hearing, requested a hearing, was
informed the hearing would be held, attended the hearing, participated in the hearing,
and failed to request Board review or appellate review after the order was issued.
When the division attempted to enforce the Board's Order through its Motion for an
Order to Show Cause, defendant decided he wanted a new trial. Defendant's claims
should be denied and the Order of the District Court upheld.
Further, all of defendant's extraneous arguments should be disregarded.
These arguments were not presented to the Board and were not addressed by the
court below. The action before the District Court was an enforcement action to
enforce the Board's Order. Defendant had the right to challenge the enforcement and
applicability of the rules at the administrative hearing but did not exercise this right.
Since defendant did not raise these issues before the Board, he could not raise them
before the District Court in the division action to enforce the Board's final order. Nor
can he raise them in this appellate action. The instant action is based entirely upon
the District Court's denial of defendant's request for a Trial de Novo. Therefore, this
Court should disallow defendant's request that this Court review issues that were not
part of the case below and strike pages 18 through 25 of appellant's brief.
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ARGUMENT
L

A FORMAL ADMINISTRATIVE HEARING HAS BEEN HELD IN
ACCORDANCE WITH THE UTAH ADMINISTRATIVE PROCEDURES ACT.
Defendant's arguments concerning the application of the Utah Administrative

Procedures Act are misplaced due to defendant's misconstruing the applicable
legislative history, statutes and rules.
A.
The Legislature Has Shown Its Intent that All Department of
Environmental Quality Boards Hold Hearings in Accordance With
the Administrative Procedures Act.
Defendant's assertions concerning legislative activity in 1987 leave out several
vital points. While defendant's assertion that the legislature repealed Utah Code Ann.
section 26-12-9 in 1987 is true, defendant fails to mention that at the same time the
legislature also adopted section 26-1-4.1 and enacted sections 63-46b-3 to -21. See
S.B. No. 35, Chapter 161, Laws of Utah 1987, (Addendum E). These sections
allowed the Drinking Water Board to continue to hold hearings. See Sulzen v.
Williams, 1999 UT App. 76, 977 P.2d 497, discussing construction of legislative intent
in amending a statute. "[W]e 'seek guidance from the legislative history and relevant
policy considerations' to divine [the section's] meaning and application." Sulzen, 1996
UT App. 76 H 19 (citing In Re Worthen, 926 P.2d 853, 866 (Utah 1996)).
From its inception until 1987, the Drinking Water "committee" was part of the
Health Department and the applicable statutes were designated as Utah Code Ann.
section 26-12-1 to -31. 6 One section of the Act, section 26-12-9, detailed the
6

In 1991, the Department of Environmental Quality was established with the
Drinking Water section as one of its divisions. Also in 1991, Title 19, the
Environmental Quality Code, was enacted with the Safe Drinking Water Act as part of
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procedures to be followed if a person to whom the committee had issued an order
wished to request a hearing on the order. This section also outlined how to request a
hearing, before whom it would be conducted, time limits, issuance of orders after the
hearing and how to request judicial review.
In 1987 the Utah Administrative Procedures Act was enacted. Since the UAPA
regulated the hearing procedures for all state agencies and section 26-12-9 conflicted
with the UAPA, section 26-12-9 was repealed.7 At the same time, the legislature
enacted section 26-1-4.1 and section 26-1-7.1, which state respectively, that "[t]he
Department of Health shall comply with the procedures and requirements of Chapter
46b, Title 63, in its adjudicative proceedings," and "[ajll committees created by section
26-1-7 shall comply with the procedures and requirements of Chapter 46b, Title 63, in
their adjudicative proceedings." See Addendum E. Thus, the legislature did not
repeal the Drinking Water Board's right to hold hearings, but rather simply changed
the procedures to accord with other state agencies and the UAPA.
It should also be noted that there is a solid basis for the legislature's intent that
the Drinking Water Board and most administrative boards are the entities that
adjudicate hearings. First, it is the Board that sets out the rules that the divisions or
departments enforce; therefore, any appeals of the rules should go before the
appropriate Board for review. Second, Board members are appointed for their

Title 19 and the "committees" were redesignated as "boards."
7

Section 26-11-17 and 26-13-17 setting out procedures for judicial review of
Air Quality and Water Quality committee determinations were also repealed in
deference to the procedures established by the UAPA.
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technical expertise and experience and are specifically selected from a varied but
relevant background. 8 The present case involves highly technical, specialized
scientific knowledge which is uniquely within the Board's expertise. Ct Professional
Staff Management, Inc. v. Department of Employment Sec, 953 P.2d 76, 79 (Utah
App. 1998). This is also one of the reasons that courts will accord boards a relatively
high degree of deference in reviewing its application of the law to the facts. See
Sierra Club v. Solid & Hazardous Waste Control Board, 964 P.2d 335, 341 (Utah
App. 1998).
B.

Utah Law Establishes that the Drinking Water Board May Hold
Hearings in Accordance With the Administrative Procedures Act.

In 1991, the legislature enacted Utah Code Ann. Title 19, Chapters 1 to 7, Utah
Environmental Quality Code, setting up the Department of Environmental Quality and
8

Utah Code Ann. 19-4-103:
(3) The appointed members shall be knowledgeable about drinking water and
public water systems and shall represent different geographical areas within the state
insofar as practicable.
(4) The ten appointed members shall be appointed from the following areas:
(a) two elected officials of municipal government or their representatives
involved in management or operation of public water systems;
(b) two representatives of improvement districts, water conservancy districts, or
metropolitan water districts;
(c) one representative from an industry which manages or operates a public
water system;
(d) one registered professional engineer with expertise in civil or sanitary
engineering;
(e) one representative from the state water research community or from an
institution of higher education which has comparable expertise in water research;
(f) two representatives of the public who do not represent other interests
named in this section and who do not receive, and have not received during the past
two years, a significant portion of their income, directly or indirectly, from suppliers;
and
(g) one representative from a local health department.
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its divisions to regulate air quality, radiation, drinking water, water, and hazardous
substances, etc. Chapter 1 of Title 19, Environmental Quality Code, General
Provisions, includes organization, powers and administration of the DEQ and its
divisions. See Addendum C.
Part 1 of Chapter 1, Utah Code Ann. sections 19-1-101 to-108, sets out the
organization of the Department. Section 19-1-104 institutes the regulatory
department, section 19-1-105 creates the divisions of the department, and section 191-106 creates and empowers the boards within each department. "(1) The following
policymaking boards are created within the department: . . . (c) the Drinking Water
Board, . . .

(2) The authority of the boards created in Subsection (1) is limited to the

specific authority granted them under this title." Utah Code Ann. § 19-1-106(1 )(c) &
(2).
Part 3 of Chapter 1 outlines the administration of the DEQ and the divisions.
The first section of this part states as follows: "19-1-301. Adjudicative proceedings.
The department and its boards shall comply with the procedures and requirements of
Title 63, Chapter 46b, Administrative Procedures Act." It is apparent from this
language and the language of §19-1-106(2) that the Drinking Water Board is to hold
any hearings in accordance with the UAPA. Defendant's assertion that: "a general
provision of this sort. . . will not override the specific statutory framework of the Safe
Drinking Water Act" is unsound. Pet. brief at 16. In support of this assertion,
defendant cites Craftsman Builder's Supply, Inc. v. Butler Manufacturing Company,
1999 UT 18, 974 P.2d 1194 as holding that "a more specific statute governs."
However, in the Craftsman case the Utah Supreme Court rejected this very
15

argument, stating instead that, "our goal is determining the legislative intent, and the
best evidence of legislative intent is the statute's plain language." Craftsman, 1999
UT 18,1| 30.
Defendant claims that "the Environmental Quality Code will not override the
specific statutory framework of the Safe Drinking Water Act." Br. of Appellant at 16
(emphasis added). This claim assumes that the Safe Drinking Water Act specifically
bars or at least addresses the Board's right to hold administrative hearings. However,
the Act does not expressly address administrative hearings: it neither mandates them
nor bars them; rather, it does not allude to administrative hearings. Thus, the
Environmental Quality Code does not "override" the Act where the Code states that
the "boards shall comply with the procedures and requirements of Title 63, Chapter
46b, Administrative Procedures Act." Rather, the power of the Board is defined and
elucidated by the Environmental Quality Code section of Title 19.
Utah courts consistently hold that statutes must be construed as a whole.
It is axiomatic that M,[t]he primary rule of statutory interpretation is to give
effect to the intent of the legislature in light of the purpose the statute
was meant to achieve.'" Sullivan v. Scoular Grain Co. of Utah, 853 P.2d
877, 880 (Utah 1 9 9 3 ) . . . To that end, a statute should be construed as
a comprehensive whole, not in a piecemeal fashion. Clover v. Snowbird
Ski Resort, 808 P.2d 1037, 1045 (Utah 1991). In accord with that
principle, it is imperative that single words or phrases in a statute not be
defined or construed apart from the context in which they appear and
the overall statutory purpose. Richardson v. Matador Steak House, 948
P.2d 347 (Utah 1997).
Field v. BoverCo., L.C., 952 P.2d 1078, 1085 (Utah 1998) (citations omitted). When
Title 19 is construed as a whole, the legislative intent is clear. The plain language of
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Chapter 1 of the Code, explicitly shows that it was the legislature's intent that the
boards are empowered to hold administrative hearings under the UAPA.
A further section of Chapter 1 reinforces this legislative intent. Section
19-1-305 (emphasis added) states that:
The issuance of an administrative enforcement notice of a violation
or an order under Section 19-1-202, 19-2-110, 19-4-107, 19-6-404,
19-5-111, or 19-6-112, or issuance of a notice of agency action under
Section 19-3-109 or 19-6-407 tolls the running of the period of
limitation for commencement of a civil action brought to assess or
collect a penalty until the date the notice of violation, order, or
agency action becomes final under Title 63, Chapter 46b,
Administrative Procedures Act, or for a period of three years,
whichever occurs first.
The referenced section of the Safe Drinking Water Act, §19-4-107 (emphasis added)
states:
(1) Upon discovery of any violation of a rule or order of the Board,
the Board or its executive secretary shall promptly notify the supplier
of the violation, state the nature of the violation, and issue an order
requiring correction of that violation or the filing of a request for
variance or exemption by a specific date.
(2) The attorney general shall, upon request of the Board, commence
an action for an injunction or other relief relative to the order.
Finally, Utah Code Ann. §19-4-109(1) (1996) states that "any person that violates any
rule or order made or issued pursuant to this chapter is subject, in a civil proceeding,
to a civil penalty of not more than $1,000 per day for each day of violation." Thus, in
accordance with these sections, the executive secretary or Board of the Division of
Drinking Water may issue a notice and order. Issuance of the notice and order tolls
the running of the period of limitation for commencement of a civil action brought to
collect a penalty until the notice and order becomes final under the Administrative
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Procedures Act. This explanation of the Act and the legislative intent is much less
cumbersome than defendant's convoluted and complex reasoning.
When Title 19 is regarded as a whole, it is obvious that the legislature intended
that administrative hearings in accordance with UAPA could be held after issuance of
a notice and order under §19-4-107. Simply because part 4 of Title 19, the Safe
Drinking Water Act, does not specifically and literally reiterate the language already
included in part 1 does not invalidate the application of this part. "'[W]e are cognizant
of the fact that we are not following the literal wording of the statute, but such is not
required when to do so would defeat legislative intent and make the statute absurd/"
Thornock v. Jensen, 950 P.2d 441, 444 (Utah App. 1997) (citing Johanson v. Cudahv
Packing Co., 107 Utah 114, 135, 152 P.2d 98, 108 (1944)). Further, M'a provision
treating a matter specifically prevails over an incidental reference made thereto in a
provision treating another issue, not because one provision has more force than
another, but because the legislative mind is presumed to have stated its intent when it
focused on that particular issue.'" Bennion v. Sundance Dev. Corp., 897 P.2d 1232,
1235 (Utah App. 1995) (citing Madsen v. Brown, 701 P.2d 1086, 1090 (Utah 1985)).
It would be absurd to believe that the legislature would mandate that the DEQ and its
boards comply with the UAPA and further toll the running of the statutes of limitation
until a notice and order was final under the UAPA if the legislature did not intend that
UAPA appertain to Drinking Water Board administrative hearings.
It is also a compelling fact that there is no conflict or contradiction whatsoever
between Chapter 1, General Provisions (Addendum C), and Chapter 4, Safe Drinking
Water Act. Addendum A. In most cases the court looks to legislative intent when the
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statutes conflict, but in this case there is no conflict. Rather, Title 19, Chapter 1, Part
1 creates and authorizes the Board: "the authority of the boards . . .is limited to the
specific authority granted them under this title," Utah Code Ann. § 19-1-106(2) (1996);
Part 3 allows the Board to hold administrative proceedings in accordance with the
UAPA, Utah Code Ann. § 19-1-301 (1996); and Chapter 4 sets out the membership of
the Board and defines more specific powers that are not already set out in Chapter 1.
There is no "direct and irreconcilable conflict" between these parts; rather, these laws
compliment and elucidate one another and further the legislative purpose. See West
Valley City v. Streeter, 849 P.2d 613, 617 (Utah App. 1993).
C.

Utah Code Ann. § 63-46b-1(2)(k) Does Not Exclude the Drinking
Water Board from Holding Administrative Hearings in Accordance
With the Administrative Procedures Act.

Defendant's claims that the UAPA excludes the Drinking Water Board from
holding administrative hearings on notices and orders ignores the comprehensive
language and intent of the Act.
Utah Code Ann. § 63-46b-1(2)(k) (emphasis added) states:
This chapter does not govern:. . . the issuance of any notice of
violation or order under. . . Title 19, Chapter 2, Air Conservation Act;
Title 19, Chapter 3, Radiation Control Act; Title 19, Chapter 4, Safe
Drinking Water Act; Title 19, Chapter 5, Water Quality Act; Title 19,
Chapter 6, Part 1, Solid and Hazardous Waste Act; Title 19, Chapter 6,
Part 4, Underground Storage Tank Act; or Title 19, Chapter 6, Part 7,
Used Oil Management Act, except that this chapter governs any
agency action commenced by any person authorized by law to
contest the validity or correctness of the notice or order; . . .
See Addendum B. Defendant focuses on the first part of this section and never
explains why he does not believe the second part, the exception, applies - probably

19

because there is no valid explanation. The last sentence of this section is very clear in
its exception. The issuance by the Board or the executive secretary of a notice and
order under all chapters of Title 19 is exempt from the UAPA. Thus, the boards are
not required to hold a hearing prior to issuance of a notice and order, nor are the
boards required to hold a hearing after issuance of a notice and order if the notice and
order is not contested. However, if a person authorized by law contests the validity of
the notice and order, the Board is required to hold a hearing in accordance with the
UAPA.
A number of fallacies are generated by defendant's interpretation of Title 19
and the UAPA. According to the defendant, the legislature repealed the Drinking
Water Board's power to hold hearings while "careful[ly] preserving] . . . those powers
for the Water Quality Board, the Air Quality Board, and the Hazardous Waste Control
Board." Br. of Appellant at 13, n.17. However, if defendant's claims concerning the
UAPA and Utah Code Ann. § 63-46b-1(2)(k) were accurate, none of these boards
could hold administrative hearings after issuance of a notice and order.
First, the exemption for notices and orders in Utah Code Ann. § 63-46b-1(2)(k)
applies to all of the boards of the Department of Environmental Quality just as it
applies to the Drinking Water Board. Therefore, by defendant's rationale, if the
Drinking Water Board cannot hold hearings on notices and orders, none of the boards
can hold hearings on notices and orders under the UAPA.
Second, while in their individual chapters, the Air Quality Board, the Radiation
Control Board, and the Solid and Hazardous Waste Control Board are specifically
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empowered to hold hearings,9 analogous sections governing the Water Quality Board,
the Underground Storage Tank provisions for the Solid and Hazardous Waste Control
Board and the Drinking Water Board sections do not allude to hearings.10 Therefore,
in accordance with defendant's assertion that the chapter must specifically state that
the Board may hold hearings, it would follow that the Air Quality Board, the Radiation
Control Board, and the Solid and Hazardous Waste Control Board could hold
hearings, but the Water Quality Board, the Solid and Hazardous Waste Control Board
(in implementing Underground Storage Tank rules) and the Drinking Water Board
could not. See Br. of Appellant at 15-16.
Finally, none of the chapters outlining the powers and duties of any of the
boards specifically address that Board's right to or requirement to employ the UAPA in
administrative hearings. Therefore, in accordance with defendant's assertion that the
chapters must be specific, although some boards are specifically empowered to hold
hearings, they would not be specifically empowered to hold the hearings in
accordance with the UAPA; thus, those boards that are empowered to hold hearings
could not hold the hearings in conformity with the UAPA.
As stated above, only Chapter 1, Utah Code Ann. § 19-1-301 explicitly
mandates that the UAPA is to be employed in Board hearings. Thus, if defendant's
assertion that explicit language in each part is required to allow the boards to hold

9

See Chapter 2, §19-2-104; Chapter 3, §19-3-103.5; and Chapter 6, §19-6-

104.
10

See Chapter 4, §19-4-104; Chapter 5, § 19-5-104; and Chapter 6, § 19-6-

403.
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hearings were correct, none of the DEQ boards would have the right to hold
administrative hearings in accordance with the UAPA. However, all of these boards
can and do hold hearings in accordance with the UAPA when a party subject to a
notice and order requests a hearing. Further, the validity of the Board's jurisdiction
has been upheld by the Utah Court of Appeals and the Utah Supreme Court;
therefore, defendant's rationale is faulty.
Like the Safe Drinking Water Act, the Underground Storage Tank Act ("USTA")
does not employ specific language authorizing or empowering the Board to hold
hearings. Despite this, the Board has held numerous hearings after a request has
been made "by any person authorized by law to contest the validity or correctness of
the notice or order." In V-1 Oil Co. v Dept. of Env. Quality, 939 P.2d 1192 (Utah
1997) (emphasis added) the court stated that:
The Board is the agency head within DEQ for purposes of the
Underground Storage Tank Act ("USTA"), . . .DERR is subdivided into
branches, with the Underground Storage Tank Branch being responsible
for investigating and prosecuting violations of the USTA.
Any party subject to a USTA enforcement action may petition
the Board for a formal adjudication. Utah Code Ann. § 63-46b-3;
Utah Admin. Code R311-210-4
In another USTA case, V-1 Oil v. the Dept. of Env. Resp. and Remediation, 962 P.2d
93, 94 (Utah App. 1998), the court noted that in accordance with Utah Code Ann. §
19-6-42Q(2)(b) (1995), the executive secretary issued a Notice of Noncompliance to
V-1, and V-1 filed a request for agency review asking the Board to dismiss the Notice
of Noncompliance. In a third case V-1 Oil v. the Dept. of Env. Quality, 904 P.2d 214
(Utah App. 1995), the Court of Appeals also reviewed the findings of the Board after a
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formal administrative hearing and stated: "The Utah Administrative Procedures Act
(UAPA) delineates standards we are to employ when reviewing formal adjudicative
proceedings. See Utah Code Ann. § 63-46b-16(4)(a)-(h) (1993)." ]d. at 216 (citations
omitted).
Other boards also hold hearings when a request has been made "by any
person authorized by law to contest the validity or correctness of the notice or order."
See, e.g., Magnesium Corp. of America v. Air Quality Board, 941 P.2d 653, (Utah
App. 1997) (before the Air Quality Board); La Sal Oil v. Department of Environmental
Quality, 843 P.2d 1045 (Utah App. 1992) (before the Solid and Hazardous Waste
Control Committee); and Sierra Club v. Solid & Hazardous Waste Control Board, 964
P.2d 335 (Utah App. 1998) (before the Solid and Hazardous Waste Control Board).
D.

The Drinking Water Rules Require that the Drinking Water Board
Hold Administrative Hearings in Accordance with the UAPA.

Utah Code Ann. Title 19, section 19-1-301; Title 63, section 63-46b-1(2)(k);
and the Drinking Water rules are all in concurrence that the Drinking Water Board has
the right to hold administrative hearings. In accordance with Utah Drinking Water
regulations:
9.1 The following proceedings and actions are designated to be
conducted either formally or informally as required by Utah Code
Annotated Section 63-46b-4:
(b) Notices of Violations and Orders are exempt under Utah Code
Annotated Subsection 64-46b-1(m) [sic]. Appeals to the Board of
notices of violations and orders shall be conducted formally.
Utah Admin. Code R309-101-9.1(b).
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9.3 Rules for conducting formal proceedings shall be as provided in
Utah Code Annotated Sections 63-46b-3 and 63-46b-6 through 63-46b-13.
Utah Admin. Code R309-101-9.3. Defendant cites Utah Admin. Code R309-1019.1(b) but never really presents an argument as to why he finds this regulation
inapplicable and R309-101-9.3 is never referenced in his brief. Instead, defendant
relies on a diatribe in which he claims that, even if someone requests a hearing, the
Board does not have the right to hold an administrative hearing. Br. of Appellant at
16-17. He then claims that the notice informing a party of the right to appeal an order
to the Board that is part of all notice and orders issued by all divisions is a "tactical
ruse to get [defendant] to request a hearing by misrepresenting the law." Id. at 17.
Contrary to defendant's assertions, there is no vast conspiracy on the part of
the executive secretary to "abuse . . . government power" and "con" defendant into
requesting a hearing that "[the executive secretary] knows he has no authority" to hold
by using "that request as a basis for claiming hearing powers that don't exist," thus
"'misrepresenting the law" and "engaging in legal trickery." See id. at 18.
Defendant was informed of his right to a hearing, requested a hearing, was
informed the hearing would be held, attended the hearing, participated in the hearing,
and failed to request Board review or appellate review after the order was issued
although he was informed of this right. When the division attempted to enforce the
Board's Order through its Motion for an Order to Show Cause, defendant decided he
wanted a new trial and is now attempting to get one through this mixture of
misinterpretation of the law and hyperbole. Defendant's arguments should be
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rejected and the District Court's Order that the defendant does not have the right to a
Trial de Novo should be upheld.
II

NEITHER THE DISTRICT COURT NOR THE COURT OF APPEALS HAS
JURISDICTION TO HEAR DEFENDANT'S "CHALLENGE TO THE BOARD'S
REGULATIONS" BECAUSE THESE ISSUES WERE NEVER PRESENTED
TO THE BOARD.
Defendant claims that the District Court erred in denying it a trial on its defense

that the laws and regulations the division seeks to enforce are not applicable or
enforceable against defendant. Br. of Appellant at 18, R. 116. Despite defendant's
assertions otherwise, the fact that the UAPA allows agency rules to be challenged does
not allow the district court to hold a trial concerning the rules in an enforcement action
based upon a final order of the Board. See Br. of Appellant at 18-19. The action
before the court below was only an action to enforce the Board's Order. Defendant had
the right to challenge the enforcement and applicability of the rules at the administrative
hearing. If defendant had done so and the Board had ruled against it, defendant could
have appealed to the Court of Appeals. However, defendant did not challenge the rules
in the administrative hearing, nor did he appeal the ruling of the Board. Thus, this issue
may not be raised before the District Court. "Issues not raised in the [administrative
hearing] in timely fashion are deemed waived, precluding [the appellate court] from
considering their merits on appeal." Salt Lake County v. Carlston, 776 P.2d 653, 655
(Utah App. 1989) (citations omitted).
"'A matter is sufficiently raised if it is submitted to the trial court, and the court is
afforded an opportunity to rule on the issue.'" State v. Starnes, 841 P.2d 712, 716
(Utah App. 1992) (citation omitted). For a court to be "afforded an opportunity to rule
25

on the issue," several requirements must be met. First, the issue must be raised in a
timely fashion. This Court has explained: "To preserve a substantive issue for appeal,
a party must timely bring the issue to the attention of the trial court, thus providing the
court an opportunity to rule on the issue's merits. 'Issues not raised in the trial court in
timely fashion are deemed waived, precluding [the appellate court] from considering
their merits on appeal.'" Ohline Corp. v. Granite Mill, 849 P.2d 602, 604 n.1 (Utah
App. 1993) (citations omitted). Second, the issue must be specifically raised, see
State v. Whittle, 780 P.2d 819, 820-21 (Utah 1989), such that the issue is sufficiently
raised to a "level of consciousness" before the trial court, James v. Preston, 746 P.2d
799, 802 (Utah App. 1987). Third, the party must introduce to the trial court
"supporting evidence or relevant legal authority" to support its argument. Tolman v.
Winchester Hills Water Co., 912 P.2d 457, 461 (Utah App. 1996) (citation omitted);
Hart v. Salt Lake County Comm'n, 945 P.2d 125, 129-30 (Utah App. 1997), cert,
denied, 953 P.2d 449 (Utah 1997). Further, in accordance with Utah Code Ann. §§
63-46b-1(3)(b) and 63-46b-3(1)(b), defendant could still challenge the rules by
requesting an administrative hearing, but defendant has waived his right to challenge
the rules in this enforcement action.
Defendant also asserts that "the claim of the state for criminal fines for willful
violation of the Board's rules further requires a trial to determine willfulness and the
amount of the fine." Pet. brief at 19. This claim is inexplicable because the division
has not asserted willful violation of the rules, nor did the Board find the defendant had
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willfully violated the rules. The Board may ask for a penalty of up to $1,000 per day
for each day of violation of any rule or order. Utah Code Ann. § 19-4-109 (1).11
Although this section was cited in the complaint, in its Motion for an Order to Show
Cause the division did not request a penalty but only requested that the defendant be
ordered to show cause as to why defendant had not complied with the Board's Order.
R. 120. Neither the motion nor the memorandum on the order to show cause
requested penalties. R. 120.
Defendant's claims concerning penalties and challenges to the rules should be
disregarded because they are irrelevant and misguided. Further, since these are new
claims that have never been submitted to the Board or the court below, they have not
been preserved for review by the Court of Appeals. "Here, the Commission was not
given the opportunity to resolve this issue because the issue was not brought to its
attention. Therefore, we do not address this argument further." Whitear v. Labor
Comm'n, 973 P.2d 982, 985 (Utah App. 1998).
Ill

DEFENDANT'S REQUEST THAT THIS COURT PRESENT "GUIDANCE" ON
ISSUES NEVER PRESENTED TO THE BOARD OR THE DISTRICT COURT
SHOULD BE DENIED.
As stated above, defendant was informed of his right to appeal the Board's

Order and did not appeal the Order. The instant action is based upon the District

11

Willful violation of a rule or order is a class B misdemeanor and subject to a
fine of no more than $5,000 per day for each day of violation and also subject to a
penalty of not more than $5,000 per day for each violation. Utah Code Ann. §19-4109(2)(a)&(b).
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Court's denial of defendant's request for a Trial de Novo. Therefore, this Court should
deny defendant's request that the Court review and provide "guidance" on issues that
were not part of the case below, and strike pages 18 through 25 of defendant's brief.
Defendant claims that the new facts presented in his brief are from "documents
presented as part of the administrative proceeding . . .along with certain additional
facts asserted in the record that GGWC claims it could establish in a trial." Br. of
Appellant at 19. The record of the administrative proceeding was attached to
Plaintiff's Memorandum in Opposition to Defendant's Memorandum in Support of Trial
de Novo and in Support of Enforcement Proceeding to show the District Court that a
complete formal administrative hearing had been held. The court below did not
review or address the issues that had been presented to the Board at the hearing.
"The mere mention of an issue in the pleadings . . . is insufficient to raise an issue at
trial and thus insufficient to preserve the issue for appeal."' West One Bank Utah v.
Life Insurance Co. of Virginia, 887 P.2d 880, 882 n.1 (Utah App. 1995) (quoting
LeBaron & Assocs., Inc. v. Rebel Enters., Inc., 823 P.2d 479, 482-83 (Utah App.
1991)); dart, 945 P.2d at 130 (Utah App. 1997).
Further, facts that defendant "claims it could establish in a trial" are facts that
have never been presented to the court below or the Board and thus have been
waived. The court below in its Order specifically limited this appeal to the only issue
before this Court, that of the denial of a Trial de Novo. See footnote 5 supra and
Addendum F.
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The District Court's Order is very clear in stating what issue was ruled upon
and what is being appealed to this Court. \j± Since defendant failed to appeal the
Board's Order, it became final, and "[t]he district court was thus precluded from
considering the issues decided by the Board in its [ ] Order." Career Serv. Review Bd.
v. Utah Dep't of Corrections, 942 P.2d 933, 940 (Utah 1997). Here, the District Court
was precluded from considering these issues; therefore, they could not be raised in
the District Court and cannot be raised before the appellate court.
It is well settled that "persons aggrieved by decisions of
administrative agencies 'may not, by refusing or neglecting to submit
issues of fact to such agencies, by-pass them, and call upon the courts
to determine . . . matters properly determinable originally by such
agencies."'
Badger v. Brooklyn Canal Co., 966 P.2d 844, 847 (Utah 1998) (citing S & 6 , Inc. v.
Morgan, 797 P.2d 1085, 1087 (Utah 1990)). Even if the defendant had appealed the
Board's Order to the Court of Appeals, the issues now raised by the defendant were
either not raised before the Board or insufficiently raised to afford appellate review.
Defendant's attempt to raise these issues now under the guise of requesting the
Court's "guidance" is improper and defendant's request should be denied.
CONCLUSION
Defendant relies on unsubstantiated hyperbole and requests for guidance to
avoid the only issue before the Court: whether the court below was correct in denying
defendant's request for a Trial de Novo. The applicable statutes and regulations show

29

that the UAPA applies to Drinking Water Board hearings and the decision of the court
below should be upheld.
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Addendum A

UTAH CODE, 1953
TITLE 19. ENVIRONMENTAL QUALITY CODE
CHAPTER 4. SAFE DRINKING WATER ACT
Copyright© 1953, 1971, 1979, 1981, 1983, 1985 by The Allen Smith Company.
Copyright © 1987-1996 by Michie, a division of Reed Elsevier Inc. and Reed Elsevier
Properties Inc. All rights reserved.
CHAPTER 4
SAFE DRINKING WATER ACT
Renumbered. - Former Title 19, Chapter 4, relating to construction and financing of drainage projects, was
renumbered in 1990 as §§ 17A-2-531-to 17A-2-547.

Section
19-4-101.
19-4-102.
19-4-103.
19-4-104.
19-4-105.
19-4-106.
19-4-107.
19-4-108.
19-4-109.
19-4-110.
19-4-111.
19-4-112.

Short title.
Definitions.
Drinking Water Board - Members - Organization - Meetings - Per
diem and expenses.
Powers of board.
Rulemaking authority and procedure.
Executive secretary to board - Appointment - Authority.
Notice of violation of rule or order - Action by attorney general.
Supplier - Variance or exemption - Failure to comply - Violation
of chapter - Public notice.
Violations - Penalties - Reimbursement for expenses.
Local jurisdiction over water supply systems.
Fluorine added to water - Election required.
Limit on authority of department and board to control irrigation
facilities - Precautions relating to nonpotable water systems.

19-4-101 Short title.
This chapter is known as the "Safe Drinking Water Act."
History: C. 1953, 26-12-1, enacted by L. 1981, ch. 126, § 13; renumbered by L.
1991, ch. 112, §85.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. -- The 1991 amendment, effective July 1, 1991, renumbered
and rewrote this section, which formerly appeared as § 26-12-1, and which
formerly read " This chapter shall be known and may be cited as the 'Utah Safe
Drinking Water Act.' "
COLLATERAL REFERENCES
Am.Jur.2d. -- 61A Am. Jur. 2d Pollution Control § 129 et seq.
A.L.R. — Standing to sue for violation of state environmental regulatory
statute, 66 A.L.R.4th 685.
Liability insurance coverage for violations of antipollution laws, 87 A.L.R.4th 444.
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19-4-102 Definitions.
As used in this chapter:
(1) "Board" means the Drinking Water Board.
(2) "Contaminant" means any physical, chemical, biological, or radiological
substance or matter in water.
(3) "Executive secretary" means the executive secretary of the board.
(4) "Maximum contaminant level" means the maximum permissible level of a
contaminant in water which is delivered to any user of a public water
system.
(5) "Public water system" means a system providing water for human
consumption and other domestic uses, which has at least 15 service
connections or serves an average of 25 individuals daily for at least 60
days of the year and includes collection, treatment, storage, and
distribution facilities under the control of the operator and used primarily
in connection with the system, and collection, pretreatment or storage
facilities used primarily in connection with the system but not under his
control.
(6) "Supplier" means a person who owns or operates a public water system.
History: C. 1953, 26-12-2, enacted by L. 1981, ch. 126, § 13; renumbered by L.
1991, ch. 112, §86.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. — The 1991 amendment, effective July 1, 1991, renumbered
this section, which formerly appeared as § 26-12-2; substituted references to
"board" for references to "committee" throughout; in Subsection (1),
substituted "the" for "Utah Safe"; deleted former Subsection (3) which defined
"Director," and redesignated former Subsections (4) and (5) as present
Subsections (3) and (4); deleted former Subsection (6) which defined "Person,"
and redesignated former Subsections (7) and (8) as present Subsections (5) and
(6); and made stylistic changes throughout the section.
COLLATERAL REFERENCES
Am.Jur.2d. - 61A Am. Jur. 2d Pollution Control § 129 et seq.
C.J.S. -- 39A C.J.S. Health and Environment § 115 et seq.; 93 C.J.S. Waters §§ 43-57.
Key Numbers. ~ Health and Environment +25.7; Waters and Water Courses +64- 77.

19-4-103 Drinking Water Board — Members — Organization — Meetings — Per
diem and expenses.
(1) The board created under Section 19-1-106 comprises 11 members, one of
whom is the executive director and the remainder of whom shall be appointed by
the governor, with the advice and consent of the Senate.
(2) No more than five appointed members shall be from the same political
party.
(3) The appointed members shall be knowledgeable about drinking water and
public water systems and shall represent different geographical areas within
2

the state insofar as practicable.
(4) The ten appointed members shall be appointed from the following areas:
(a) two elected officials of municipal government or their representatives
involved in management or operation of public water systems;
(b) two representatives of improvement districts, water conservancy
districts, or metropolitan water districts;
(c) one representative from an industry which manages or operates a public
water system;
(d) one registered professional engineer with expertise in civil or
sanitary engineering;
(e) one representative from the state water research community or from an
institution of higher education which has comparable expertise in water research;
(f) two representatives of the public who do not represent other interests
named in this section and who do not receive, and have not received during
the past two years, a significant portion of their income, directly or
indirectly, from suppliers; and
(g) one representative from a local health department.
(5) (a) Members of the Utah Safe Drinking Water Committee created by Chapter
126, Laws of Utah 1981, shall serve as members of the board throughout the
terms for which they were appointed.
(b) Except as required by Subsection (c), as terms of current board members
expire, the governor shall appoint each new member or reappointed member to
a four-year term.
(c) Notwithstanding the requirements of Subsection (b), the governor shall,
at the time of appointment or reappointment, adjust the length of terms to
ensure that the terms of board members are staggered so that approximately
half of the board is appointed every two years.
(6) When a vacancy occurs in the membership for any reason, the replacement
shall be appointed for the unexpired term.
(7) Each member holds office until the expiration of the member's term, and
until a successor is appointed, but not for more than 90 days after the
expiration of the term.
(8) The board shall elect annually a chair and a vice chair from its members.
(9) (a) The board shall meet at least quarterly.
(b) Special meetings may be called by the chair upon his own initiative,
upon the request of the executive secretary, or upon the written request of
three members of the board.
(c) Reasonable notice shall be given each member of the board prior to any meeting.
(10) Six members constitute a quorum at any meeting and the action of the
majority of the members present is the action of the board.
(11) (a) (i) Members who are not government employees shall receive no
compensation or benefits for their services, but may receive per diem and
expenses incurred in the performance of the member's official duties at
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the rates established by the Division of Finance under Sections 63A-3-106
and63A-3-107.
(ii) Members may decline to receive per diem and expenses for their service.
(b) (i) State government officer and employee members who do not receive
salary, per diem, or expenses from their agency for their service may
receive per diem and expenses incurred in the performance of their
official duties from the board at the rates established by the Division of
Finance under Sections 63A-3-106 and 63A-3-107.
(ii) State government officer and employee members may decline to receive
per diem and expenses for their service.
(c) (i) Local government members who do not receive salary, per diem, or
expenses from the entity that they represent for their service may receive
per diem and expenses incurred in the performance of their official duties
at the rates established by the Division of Finance under Sections 63A-3106 and 63A-3-107.
(ii) Local government members may decline to receive per diem and
expenses for their service.
History: C. 1953, 26-12-4, enacted by L. 1981, ch. 126, § 13; renumbered by L.
1991, ch. 112, §87; 1993, ch. 212, § 12; 1996, ch. 27, § 1; 1996, ch. 243, § 52.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. — The 1991 amendment, effective July 1, 1991, renumbered
this section, which formerly appeared as § 26-12-4; substituted "board" for
"committee" throughout; rearranged the subsections; in Subsection (1),
substituted "Section 19-1-106" for "Section 26-1-7," inserted "executive," and
inserted "advice and"; in Subsection (2), substituted "five appointed members
" for "six members"; in Subsection (4)(a), substituted "two" for "three"; added
Subsection (4)(g); in Subsection (5), substituted "created by Chapter 126, Laws
of Utah 1981" for "created by Chapter 104, Laws of Utah 1979, immediately prior
to the effective date of this act"; and made stylistic changes throughout the section.
The 1993 amendment, effective May 3, 1993, substituted the phrase beginning
"rates established by the director" for "same rate provided in Sections 63-114.5 and 63-1-15" in Subsection (9)(a).
The 1996 amendment by ch. 27, effective April 29, 1996, deleted "one of whom
is a member of the Water Quality Board" after "public" in Subsection (4)(f),
substituted the language in Subsection (8) for "Six affirmative votes shall be
necessary for any determination of the board," and added Subsection (10).
The 1996 amendment by ch. 243, effective April 29, 1996, rewrote Subsection
(5), revising provisions relating to terms of members; added Subsections (6)
and (10); deleted former Subsection (9), relating to members' expenses; and
made appropriate redesignations of subsections and stylistic changes.
This section is set out as reconciled by the Office of Legislative Research
and General Counsel.
Compiler's Notes. -- Laws 1981, ch. 126, cited in Subsection (5), enacted
this chapter, which provided for a Safe Drinking Water Committee until the 1991
renumbering and amendments substituted provisions for the Drinking Water Board.
Cross-References. - Drinking water and wastewater project obligations,
powers of Drinking Water Board, § 73-10c-4.
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19-4-104 Powers of board.
(1) The board may:
(a) make rules in accordance with Title 63, Chapter 46a, Utah
Administrative Rulemaking Act:
(i) establishing standards that prescribe the maximum contaminant levels
in any public water system and provide for monitoring, record-keeping, and
reporting of water quality related matters;
(ii) governing design, construction, operation, and maintenance of public
water systems;
(iii) granting variances and exemptions to the requirements established
under this chapter that are not less stringent than those allowed under
federal law; and
(iv) protecting watersheds and water sources used for public water systems;
(b) require the submission to the executive secretary of plans and
specifications for construction of, substantial addition to, or alteration
of public water systems for review and approval by the board before that
action begins and require any modifications or impose any conditions that
may be necessary to carry out the purposes of this chapter;
(c) advise, consult, cooperate with, provide technical assistance to, and
enter into agreements, contracts, or cooperative arrangements with state,
federal, or interstate agencies, municipalities, local health departments,
educational institutions, or others necessary to carry out the purposes of
this chapter and to support the laws, ordinances, rules, and regulations of
local jurisdictions;
(d) request and accept financial assistance from other public agencies,
private entities, and the federal government to carry out the purposes of
this chapter;
(e) develop and implement an emergency plan to protect the public when
declining drinking water quality or quantity creates a serious health risk
and issue emergency orders if a health risk is imminent;
(f) authorize employees or agents of the department, after reasonable
notice and presentation of credentials, to enter any part of a public water
system at reasonable times to inspect the facilities and water quality
records required by board rules, conduct sanitary surveys, take samples, and
investigate the standard of operation and service delivered by public water systems;
(g) meet the requirements of federal law related or pertaining to drinking
water; and
(h) exercise all other incidental powers necessary to carry out the purpose
of this chapter.
(2) (a) The board may adopt and enforce standards and establish fees for
certification of operators of any public water system.
(b) The board may not require certification of operators for a water system
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serving a population of 800 or less except for a system that is required to
treat its drinking water,
(c) The certification program shall be funded from certification and renewal fees.
(3) Routine extensions or repairs of existing public water systems that
comply with the rules and do not alter the system's ability to provide an
adequate supply of water are exempt from the provisions of Subsection (l)(b).
(4) (a) The board may adopt and enforce standards and establish fees for
certification of persons engaged in administering cross connection control
programs or backflow prevention assembly training, repair, and maintenance testing.
(b) The certification program shall be funded from certification and renewal fees.
History: C. 1953, 26-12-5, enacted by L. 1981, ch. 126, § 13; 1983, ch. 349, §
1; 1989, ch. 167, § 1, renumbered by L 1991, ch. 112, §88, 1991, ch. 129, § 1.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. -- The 1991 amendment by ch. 129, effective April 29, 1991,
deleted "community" before "public" m Subsection (2)(a) and added "except for
a system that is required to treat its drinking water" at the end of Subsection (2)(b)
The 1991 amendment by ch 112, effective July 1, 1991, renumbered this
section, which formerly appeared as § 26-12-5, substituted "board" for
"committee" throughout, added Subsections (l)(a)(m) and (l)(a)(iv); deleted
former Subsection (l)(f) pertaining to the rules for granting variances;
deleted former Subsection (l)(i) pertaining to rules to protect watersheds and
water sources, in Subsection (l)(a), inserted "in accordance with Chapter 46a,
Title 63, Utah Administrative Rulemaking Act:"; and made related designation
and stylistic changes throughout the section
This section is set out as reconciled by the Office of Legislative Research
and General Counsel

19-4-105 Rulemaking authority and procedure.
(1) Except as provided in Subsection (2), no rule which the board makes for
the purpose of the state administering a program under the federal Safe
Drinking Water Act may be more stringent than the corresponding federal
regulations which address the same circumstances. In making the rules, the
board may incorporate by reference corresponding federal regulations.
(2) The board may make rules more stringent than corresponding federal
regulations for the purpose described in Subsection (1), only if it makes a
written finding after public comment and hearing, and based on evidence in the
record, that the corresponding federal regulation is not adequate to protect
public health and the environment of the state. Those findings shall be
accompanied by an opinion referring to and evaluating the public health and
environmental information and studies contained in the record which form the
basis for the board's conclusion.
History- C. 1953, 26-12-5.5, enacted by L. 1987, ch. 12, § 4; renumbered by L.
1991, ch. 112 §89
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NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. - The 1991 amendment, effective July 1, 1991, renumbered
this section, which formerly appeared as § 26-12-5.5; substituted references
to "board" for references to "committee" throughout; in Subsection (1),
substituted "makes" for "adopts" in the first sentence and substituted "making
the" for "adopting such" in the second sentence; and in Subsection (2),
substituted "make" for "adopt" near the beginning.
Federal Law. - For federal Safe Drinking Water Act, cited in Subsection (1),
see 21 U.S.C. § 349 and 42 U.S.C. § 300f et seq.

19-4-106 Executive secretary to board — Appointment — Authority.
An executive secretary to the board shall be appointed by the executive
director, with the approval of the board, and serve under the direction of the
executive director. The executive secretary may:
(1) develop programs to promote and protect the quality of the public
drinking water supplies of the state;
(2) advise, consult, and cooperate with other agencies of this and other
states, the federal government, and with other groups, political
subdivisions, and industries in furtherance of the purpose of this chapter;
(3) review plans, specifications, and other data pertinent to proposed or
expanded water supply systems to insure proper design and construction; and
(4) as authorized by the board and subject to the provisions of this
chapter, enforce rules made by the board through the issuance of orders
which may be subsequently revoked, which rules may require:
(a) discontinuance of use of unsatisfactory sources of drinking water;
(b) suppliers to notify the public concerning the need to boil water; and
(c) suppliers in accordance with existing rules, to take remedial actions
necessary to protect or improve an existing water system.
History: C. 1953, 26-12-6, enacted by L. 1981, ch. 126, § 13; renumbered by L.
1991, ch. 112, §90.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. - The 1991 amendment, effective July 1, 1991, renumbered
this section, which formerly appeared as § 26-12-6, substituted "board" for
"committee" throughout, inserted "executive" before "director" twice in the
introductory language, substituted "which rules may require" for "Such orders
may include, but are not limited to" in Subsection (4), and made stylistic
changes throughout the section.

19-4-107 Notice of violation of rule or order — Action by attorney
general.
(1) Upon discovery of any violation of a rule or order of the board, the
board or its executive secretary shall promptly notify the supplier of the
violation, state the nature of the violation, and issue an order requiring
7

correction of that violation or the filing of a request for variance or
exemption by a specific date.
(2) The attorney general shall, upon request of the board, commence an action
for an injunction or other relief relative to the order.
History C. 1953, 26-12-7, enacted by L. 1981, ch. 126, § 13; renumbered by L.
1991, ch. 112, §91.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. — The 1991 amendment, effective July 1, 1991, renumbered
this section, which formerly appeared as § 26-12-7, deleted former Subsection
(1) which read: "No person shall violate any rule or order issued pursuant
thereto," divided former Subsection (2) to form present Subsections (1) and
(2), substituted "board" for "committee" throughout, inserted "of a rule or
order of the board" near the beginning of Subsection (1), and made stylistic
changes throughout the section.

19-4-108 Supplier — Variance or exemption — Failure to comply —
Violation of chapter — Public notice.
When a supplier has a variance or exemption granted, has failed to comply
with the terms of a variance or exemption, or has been finally determined to
have committed a violation of this chapter, the supplier shall provide public
notice of that fact as provided by the rules of the board.
History C 1953, 26-12-8, enacted by L. 1981, ch 126, § 13, renumbered by L.
1991, ch 112, §92
NOTES, REFERENCES, AND ANNOTATIONS
Amendmenl Notes. ~ The 1991 amendment, effective July 1, 1991, renumbered
this section, which formerly appeared as § 26-12-8, and substituted "that" for
"such" and "board" for "committee."

19-4-109 Violations — Penalties — Reimbursement for expenses.
(1) Any person that violates any rule or order made or issued pursuant to
this chapter is subject, in a civil proceeding, to a civil penalty of not more
than $1,000 per day for each day of violation.
(2) (a) Any person that willfully violates any rule or order made or issued
pursuant to this chapter, or that willfully fails to take any corrective
action required by such an order, is guilty of an infraction and subject to
a fine of not more than $5,000 per day for each day of violation.
(b) In addition, the person is subject, in a civil proceeding, to a penalty
of not more than $5,000 per day for each day of violation.
(3) (a) Except as provided in Subsection (b), all penalties assessed and
collected under the authority of this section shall be deposited in the General Fund,
(b) The department may reimburse itself and local governments from monies
collected from civil penalties for extraordinary expenses incurred in
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environmental enforcement activities,
(c) The department shall regulate reimbursements by making rules that:
(i) define qualifying environmental enforcement activities; and
(ii) define qualifying extraordinary expenses.
History: C. 1953, 26-12-10, enacted by L. 1981, ch. 126, § 13; 1989, ch. 238, §
3; renumbered by L. 1991, ch. 112, § 93.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. - The 1991 amendment, effective July 1, 1991, renumbered
this section, which formerly appeared as § 26-12-10, and made stylistic changes
throughout the section.

19-4-110 Local jurisdiction over water supply systems.
Nothing in this chapter alters the authority of local jurisdictions to
control water supply systems within the local jurisdiction provided that any
local laws, ordinances, or rules and regulations are not inconsistent with this
chapter and rules made under authority of this chapter.
History: C. 1953, 26-12-11, enacted by L. 1981, ch. 126, § 13; renumbered by L.
1991, ch. 112, §94.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. - The 1991 amendment, effective July 1, 1991, renumbered
this section, which formerly appeared as § 26-12-11, and made stylistic changes.
Cross-References. — County improvement districts, water, § 17A-2-301 et seq.
Municipal waterworks systems, rules and regulations, §§ 10-7-14, 10-8-15.

19-4-111 Fluorine added to water — Election required.
(1) Notwithstanding any other provision of law, public water supplies
[,] whether state, county, municipal, or district, shall not have fluorine or
any of its derivatives or compounds or any other medications added to them
without the approval of a majority of voters in an election in the area
affected. An election shall not be held unless an initiative petition has been
filed requesting the action in accordance with state law governing initiative
petitions. Nothing contained in this section prohibits the addition of chlorine
or other water purifying agents.
(2) Any political subdivision which, prior to November 2, 1976, decided to
and was adding fluorine or any of its derivatives or compounds to the drinking
water is deemed to have complied with Subsection (1).
History: C. 1953, 26-12-12, enacted by L. 1981, ch. 126, § 13; renumbered by L.
1991, ch. 112, §95.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. — The 1991 amendment, effective July 1, 1991, renumbered
this section, which formerly appeared as § 26-12-12, and made stylistic changes throughout.
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19-4-112 Limit on authority of department and board to control irrigation
facilities — Precautions relating to nonpotable water systems.
(1) Except as provided in this section, nothing contained in this chapter
authorizes the department or board to:
(a) exercise administrative control over water used solely for irrigation
purposes, whether conveyed in pipes, ditches, canals, or by other
facilities; or
(b) adopt rules relating to the construction, operation, and maintenance of
facilities for conveying irrigation water to the place of use.
(2) Where nonpotable water is conveyed in pipelines under pressure in areas
served by a potable water system, the following precautions shall be observed:
(a) a distinctive coloring or other marking on all exposed portions of the
nonpotable system shall be used;
(b) potable and nonpotable water system service lines and extensions shall
be completely separated and shall be installed in separate trenches;
(c) all hydrants and sprinkling system control valves shall be operated by
a removable key so that it is not possible to turn on the hydrant or valve
without a key;
(d) there shall be no cross connection between the potable and nonpotable
water systems;
(e) the nonpotable system shall not be extended into any building except
greenhouses or other buildings for plant and animal production; and
(f) no connection in the nonpotable water system shall be made except by
the persons responsible for its management.
History: C. 1953, 26-1-31, enacted by L. 1981, ch. 126, § 2; renumbered by L.
1991, ch. 112, §96.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. — The 1991 amendment, effective July 1, 1991, renumbered
this section, which formerly appeared as § 26-1-31, added the subsection
designations within Subsection (1), inserted "or board" in the introductory
language of Subsection (1), deleted "nor as authorizing the department to
" following "facilities" in Subsection (l)(a), substituted "irrigation" for
"such" in Subsection (l)(b), and made stylistic changes throughout Subsection (1).
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Addendum B

UTAH CODE, 1953
TITLE 63. STATE AFFAIRS IN GENERAL
CHAPTER 46b. ADMINISTRATIVE PROCEDURES ACT
Copyright© 1953, 1971, 1979, 1981, 1983, 1985 by The Allen Smith Company
Copyright © 1987-1996 by Michie, a division of Reed Elsevier Inc. and Reed Elsevier
Properties Inc. All rights reserved.
CHAPTER 46b
ADMINISTRATIVE PROCEDURES ACT
63-46b-0.5
63-46b-l
63-46b-l
63-46b-2
63-46b-3
63-46b-4
63-46b-5
63-46b-6
63-46b-7
63-46b-8
63-46b-9
63-46b-l 0
63-46b-ll
63-46b-12
63-46b-13
63-46b-14
63-46b-15
63-46b-16
63-46b-l 7
63-46b-l 8
63-46b-19
63-46b-20
63-46b-21
63-46b-22

Short title.
Scope and applicability of chapter [Effective until July 1, 1997].
Scope and applicability of chapter [Effective July 1, 1997].
Definitions.
Commencement of adjudicative proceedings.
Designation of adjudicative proceedings as informal — Standards Undesignated proceedings formal.
Procedures for informal adjudicative proceedings.
Procedures for formal adjudicative proceedings ~ Responsive pleadings.
Procedures for formal adjudicative proceedings — Discovery and
subpoenas.
Procedures for formal adjudicative proceedings — Hearing procedure.
Procedures for formal adjudicative proceedings - Intervention.
Procedures for formal adjudicative proceedings — Orders.
Default.
Agency review — Procedure.
Agency review -- Reconsideration.
Judicial review — Exhaustion of administrative remedies.
Judicial review -- Informal adjudicative proceedings.
Judicial review — Formal adjudicative proceedings.
Judicial review — Type of relief.
Judicial review — Stay and other temporary remedies pending final
disposition.
Civil enforcement.
Emergency adjudicative proceedings.
Declaratory orders.
Transition procedures.

63-46b-0.5 Short title.
This act is known as the "Administrative Procedures Act."
History: C. 1953, 63-46b-0.5, enacted by L. 1991, ch. 87, § 3.
NOTES, REFERENCES, AND ANNOTATIONS
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Effective Dates. - Laws 1991, ch. 87 became effective on April 29, 1991,
pursuant to Utah Const., Art. VI, Sec. 25.

63-46b-l Scope and applicability of chapter [Effective until July 1,1997].
(1) Except as set forth in Subsection (2), and except as otherwise provided
by a statute superseding provisions of this chapter by explicit reference to
this chapter, the provisions of this chapter apply to every agency of the state
and govern:
(a) all state agency actions that determine the legal rights, duties,
privileges, immunities, or other legal interests of one or more identifiable
persons, including all agency actions to grant, deny, revoke, suspend,
modify, annul, withdraw, or amend an authority, right, or license; and
(b) judicial review of these actions.
(2) This chapter does not govern:
(a) the procedures for making agency rules, or the judicial review of those
procedures or rules;
(b) the issuance of any notice of a deficiency in the payment of a tax, the
decision to waive penalties or interest on taxes, the imposition of and
penalties or interest on taxes, or the issuance of any tax assessment,
except that this chapter governs any agency action commenced by a taxpayer
or by another person authorized by law to contest the validity or
correctness of those actions;
(c) state agency actions relating to extradition, to the granting of
pardons or parole, commutations or terminations of sentences, or to the
rescission, termination, or revocation of parole or probation, to actions
and decisions of the Psychiatric Security Review Board relating to
discharge., conditional release, or retention of persons under its
jurisdiction, to the discipline of, resolution of grievances of, supervision
of, confinement of, or the treatment of inmates or residents of any
correctional facility, the Utah State Hospital, the Utah State Developmental
Center, or persons in the custody or jurisdiction of the Division of Mental
Health, or persons on probation or parole, or judicial review of those actions;
(d) state agency actions to evaluate, discipline, employ, transfer,
reassign, or promote students or teachers in any school or educational
institution, or judicial review of those actions;
(e) applications for employment and internal personnel actions within an
agency concerning its own employees, or judicial review of those actions;
(f) the issuance of any citation or assessment under Title 35, Chapter 9,
Utah Occupational Safety and Health Act, and Title 58, Chapter 55, Utah
Construction Trades Licensing Act, except that this chapter governs any
agency action commenced by the employer, licensee, or other person
authorized by law to contest the validity or correctness of the citation or assessment;
(g) state agency actions relating to management of state funds, the
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management and disposal of school and institutional trust land assets, and
contracts for the purchase or sale of products, real property, supplies,
goods, or services by or for the state, or by or for an agency of the state,
except as provided in those contracts, or judicial review of those actions;
(h) state agency actions under Title 7, Chapter 1, Article 3, Powers and
Duties of Commissioner of Financial Institutions; and Title 7, Chapter 2,
Possession of Depository Institution by Commissioner; Title 7, Chapter 19,
Acquisition of Failing Depository Institutions or Holding Companies; and
Title 63, Chapter 30, Utah Governmental Immunity Act, or judicial review of
those actions;
(i) the initial determination of any person's eligibility for unemployment
benefits, the initial determination of any person's eligibility for benefits
under Title 35, Chapter 1, Workers' Compensation, and Title 35, Chapter 2,
Utah Occupational Disease Act, or the initial determination of a person's
unemployment tax liability;
(j) state agency actions relating to the distribution or award of monetary
grants to or between governmental units, or for research, development, or
the arts, or judicial review of those actions;
(k) the issuance of any notice of violation or order under Title 26,
Chapter 8, Utah Emergency Medical Services System Act; Title 19, Chapter 2,
Air Conservation Act; Title 19, Chapter 3, Radiation Control Act; Title 19,
Chapter 4, Safe Drinking Water Act; Title 19, Chapter 5, Water Quality Act;
Title 19, Chapter 6, Part 1, Solid and Hazardous Waste Act; Title 19,
Chapter 6, Part 4, Underground Storage Tank Act; or Title 19, Chapter 6,
Part 7, Used Oil Management Act, except that this chapter governs any agenc\
action commenced by any person authorized by law to contest the validity or
correctness of the notice or order;
(1) state agency actions, to the extent required by federal statute or
regulation to be conducted according to federal procedures;
(m) the initial determination of any person's eligibility for government or
public assistance benefits;
(n) state agency actions relating to wildlife licenses, permits, tags, and
certificates of registration;
(o) licenses for use of state recreational facilities; and
(p) state agency actions under Title 63, Chapter 2, Government Records
Access and Management Act, except as provided in Section 63-2-603.
(3) This chapter does not affect any legal remedies otherwise available to:
(a) compel an agency to take action; or
(b) challenge an agency's rule.
(4) This chapter does not preclude an agency, prior to the beginning of an
adjudicative proceeding, or the presiding officer during an adjudicative
proceeding from:
(a) requesting or ordering conferences with parties and interested persons to:
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(i) encourage settlement;
(ii) clarify the issues;
(iii) simplify the evidence;
(iv) facilitate discovery; or
(v) expedite the proceedings; or
(b) granting a timely motion to dismiss or for summary judgment if the
requirements of Rule 12(b) or Rule 56, respectively, of the Utah Rules of
Civil Procedure are met by the moving party, except to the extent that the
requirements of those rules are modified by this chapter.
(5) (a) Declaratory proceedings authorized by Section 63-46b-21 are not
governed by this chapter, except as explicitly provided in that section.
(b) Judicial review of declaratory proceedings authorized by Section 6346b-21 are governed by this chapter.
(6) This chapter does not preclude an agency from enacting rules affecting or
governing adjudicative proceedings or from following any of those rules, if the
rules are enacted according to the procedures outlined in Title 63, Chapter
46a, Utah Administrative Rulemaking Act, and if the rules conform to the
requirements of this chapter.
(7) (a) If the attorney genera] issues a written determination that any
provision of this chapter would result in the denial of funds or services to
an agency of the state from the federal government, the applicability of
those provisions to that agency shall be suspended to the extent necessary
to prevenl the denial.
(b) The attorney general shall report the suspension to the Legislature at
its next session.
(8) Nothing in this chapter may be interpreted to provide an independent
basis for jurisdiction to review final agency action.
(9) Nothing in this chapter may be interpreted to restrict a presiding
officer, for good cause shown, from lengthening or shortening any time period
prescribed in this chapter, except those time periods established for judicial review.
63-46b-l Scope and applicability of chapter [Effective July 1,1997].
(1) Except as set forth in Subsection (2), and except as otherwise provided
by a statute superseding provisions of this chapter by explicit reference to
this chapter, the provisions of this chapter apply to every agency of the state and govern:
(a) all stale agency actions that determine the legal rights, duties,
privileges, immunities, or other legal interests of one or more identifiable
persons, including all agency actions to grant, deny, revoke, suspend,
modify, annul, withdraw, or amend an authority, right, or license; and
(b) judicial review of these actions.
(2) This chapter does not govern:
(a) the procedures for making agency rules, or the judicial review of those
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procedures or rules;
(b) the issuance of any notice of a deficiency in the payment of a tax, the
decision to waive penalties or interest on taxes, the imposition of and
penalties or interest on taxes, or the issuance of any tax assessment,
except that this chapter governs any agency action commenced by a taxpayer
or by another person authorized by law to contest the validity or
correctness of those actions;
(c) state agency actions relating to extradition, to the granting of
pardons or parole, commutations or terminations of sentences, or to the
rescission, termination, or revocation of parole or probation, to actions
and decisions of the Psychiatric Security Review Board relating to
discharge, conditional release, or retention of persons under its
jurisdiction, to the discipline of, resolution of grievances of, supervision
of confinement of, or the treatment of inmates or residents of any
correctional facility, the Utah State Hospital, the Utah State Developmental
Center, or persons in the custody or jurisdiction of the Division of Mental
Health, or persons on probation or parole, or judicial review of those actions;
(d) state agency actions to evaluate, discipline, employ, transfer,
reassign, or promote students or teachers in any school or educational
institution, or judicial review of those actions;
(e) applications for employment and internal personnel actions within an
agency concerning its own employees, or judicial review of those actions;
(f) the issuance of any citation or assessment under Title 35 A, Chapter 6,
Utah Occupational Safety and Health Act, and Title 58, Chapter 55, Utah
Construction Trades Licensing Act, except that this chapter governs any
agency action commenced by the employer, licensee, or other person
authorized by law to contest the validity or correctness of the citation or assessment;
(g) state agency actions relating to management of state funds, the
management and disposal of school and institutional trust land assets, and
contracts for the purchase or sale of products, real property, supplies,
goods, or services by or for the state, or by or for an agency of the state,
except as provided in those contracts, or judicial review of those actions;
(h) state agency actions under Title 7, Chapter 1, Article 3, Powers and
Duties of Commissioner of Financial Institutions; and Title 7, Chapter 2,
Possession of Depository Institution by Commissioner; Title 7, Chapter 19,
Acquisition of Failing Depository Institutions or Holding Companies; and
Title 63, Chapter 30, Utah Governmental Immunity Act, or judicial review of
those actions;
(i) the initial determination of any person's eligibility for unemployment
benefits, the initial determination of any person's eligibility for benefits
under Title 35A, Chapter 3, Workers' Compensation, and Title 35A, Chapter
3a, Utah Occupational Disease Act, or the initial determination of a
person's unemployment tax liability;
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(j) state agency actions relating to the distribution or award of monetary
grants to or between governmental units, or for research, development, or
the arts, or judicial review of those actions;
(k) the issuance of any notice of violation or order under Title 26,
Chapter 8, Utah Emergency Medical Services System Act; Title 19, Chapter 2,
Air Conservation Act; Title 19, Chapter 3, Radiation Control Act, Title 19,
Chapter 4, Safe Drinking Water Act; Title 19, Chapter 5, Water Quality Act,
Title 19, Chapter 6, Part 1, Solid and Hazardous Waste Act; Title 19,
Chapter 6, Part 4, Underground Storage Tank Act; or Title 19, Chapter 6,
Part 7, Used Oil Management Act, except that this chapter governs any agency
action commenced by any person authorized by law to contest the validity or
correctness of the notice or order;
(1) state agency actions, to the extent required by federal statute or
regulation to be conducted according to federal procedures;
(m) the initial determination of any person's eligibility for government or
public assistance benefits;
(n) state agency actions relating to wildlife licenses, permits, tags, and
certificates of registration;
(o) licenses for use of state recreational facilities; and
(p) state agency actions under Title 63, Chapter 2, Government Records
Access and Management Act, except as provided in Section 63-2-603.
(3) This chapter does not affect any legal remedies otherwise available to:
(a) compel an agency to take action; or
(b) challenge an agency's rule.
(4) This chapter does not preclude an agency, prior to the beginning of an
adjudicative proceeding, or the presiding officer during an adjudicative
proceeding from:
(a) requesting or ordering conferences with parties and interested persons to:
(i) encourage settlement;
(ii) clarify the issues;
(iii) simplify the evidence;
(iv) facilitate discovery; or
(v) expedite the proceedings; or
(b) granting a timely motion to dismiss or for summary judgment if the
requirements of Rule 12(b) or Rule 56, respectively, of the Utah Rules of
Civil Procedure are met by the moving party, except to the extent that the
requirements of those rules are modified by this chapter.
(5) (a) Declaratory proceedings authorized by Section 63-46b-21 are not
governed by this chapter, except as explicitly provided in that section.
(b) Judicial review of declaratory proceedings authorized by Section 6346b-21 are governed by this chapter.
(6) This chapter does not preclude an agency from enacting rules affecting or
governing adjudicative proceedings or from following any of those rules, if the
6

rules are enacted according to the procedures outlined in Title 63, Chapter
46a, Utah Administrative Rulemaking Act, and if the rules conform to the
requirements of this chapter.
(7) (a) If the attorney general issues a written determination that any
provision of this chapter would result in the denial of funds or services to
an agency of the state from the federal government, the applicability of
those provisions to that agency shall be suspended to the extent necessary
to prevent the denial.
(b) The attorney general shall report the suspension to the Legislature at
its next session.
(8) Nothing in this chapter may be interpreted to provide an independent
basis for jurisdiction to review final agency action.
(9) Nothing in this chapter may be interpreted to restrict a presiding
officer, for good cause shown, from lengthening or shortening any time period
prescribed in this chapter, except those time periods established for judicial review.
History: C. 1953, 63-46b-l, enacted by L. 1987, ch. 161, §257; 1988, ch. 72, §
15; 1990, ch. 306, § 2; 1991, ch. 207, § 39; 1991, ch. 212, § 5; 1991, ch.
259, § 51; 1992, ch. 30, § 128; 1992, ch. 280, § 57; 1992, ch. 303, § 12; 1993,
ch. 91, § 1; 1994, ch. 40, § 4; 1994, ch. 200, § 86; 1994, ch. 297, § 13; 1995,
ch. 299, § 38; 1996. ch. 20, § 1; 1996, ch. 240, § 354.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. -- The 1994 amendment by ch. 40, effective May 2, 1994,
substituted "Utah Occupational Disease Act" for "Utah Occupational Disability
Law" in Subsection (2)(i); substituted "Title 19, Chapter 2, Air Conservation
Act" for "Title 19, Chapter 5, Water Quality Act" and "Title 19, Chapter 5,
Water Quality Act" for "Title 19, Chapter 2, Air Conservation Act, or" and
inserted "or Title 19, Chapter 6, Part 7. Used Oil Management Act" in
Subsection (2)(k); and made stylistic and punctuation changes throughout the section.
The 1994 amendment by ch. 200, effective June 1, 1994, deleted "Title 7,
Chapter 8a, Utah Industrial Loan Corporation Guaranty Act," near the middle of
Subsection (2)(h) and made stylistic changes.
The 1994 amendment by ch. 297, effective July 1, 1994, made stylistic and
punctuation changes in Subsections (2)(f), (h), (i), and (k) and inserted "or
Title 19, Chapter 6, Part 4, Underground Storage Tank Act" in Subsection (2)(k).
The 1995 amendment, effective May 1, 1995, deleted "except that this chapter
governs any agency's final action commenced by any person pursuant to Section
65A-1-7" after "trust land assets" in Subsection (2)(g).
The 1996 amendment by ch. 20, effective April 29, 1996, added "Title 19,
Chapter 3, Radiation Control Act" in Subsection (2)(k).
The 1996 amendment by ch. 240, effective July 1, 1997, substituted "35A" for
"35" in Subsections (2)(f) and (I), "6" for "9" in Subsection (2)(f), and "3"
for "1" and "3a" for "2" in Subsection (2)(i).
This section is set out as reconciled by the Office of Legislative Research and General Counsel.
Coordination clause.-- Laws 1996, ch. 240, which amends this section
effective July 1, 1997, provides in § 379 that the amendments by that act shall
be merged with amendments by any other acts if they can be merged without
conflict, except that references to the Industrial Commission shall be replaced
with "department."
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NOTES TO DECISIONS
ANALYSIS
Applicability.
Extraordinary writs.
Time periods.
-- Extension of deadline.
Cited.
Applicability.
The judicial review provisions of this chapter governed an appeal from an
order of the Department of Transportation denying plaintiff sign company's
application for a permit to erect a sign on the ground that the application was
for a location that was not lawful. Utah Sign, Inc. v. Utah Dept. of Transp.,
896 P.2d 632 (Utah 1995).
Extraordinary writs.
Because, under § 78-2a-3, the Court of Appeals has appellate jurisdiction
over adjudicative proceedings of state agencies, and because this section
preserves the availability of extraordinary writ proceedings to compel agency
actions, the court had jurisdiction of a writ seeking to compel the recusal of
the presiding officer appointed to conduct proceedings before the Division of
Environmental Response and Remediation. V-l Oil Co. v. Department of Envtl.
Quality, 262 Utah Adv. Rep. 6 (Utah Ct. App. 1995).
Time periods.
— Extension of deadline.
Where an employee filed a request for extension of time to appeal one day
before the cut-off date, and the employer did not claim in its motion opposing
the extension that it would be substantially prejudiced thereby, the board of
review did not err in granting the extension. The test for substantial
prejudice was not. as the employer claimed, the fact that it received an
unfavorable result, but whether it was given a full and fair consideration of
the issues. Commercial Carriers v. Industrial Comm'n, 888 P.2d 707 (Utah Ct.
App. 1994), cert, denied. 899 P.2d 1231 (Utah 1995).
Cited in Mountain Fuel Supply Co. v. Public Serv. Comm'n, 861 P.2d 414 (Utah
1993); Harper Invs., Inc. v. Auditing Div., 868 P.2d 813 (Utah 1994); Kunz &
Co. v. State DOT, 286 Utah Adv. Rep. 25 (Utah Ct. App. 1996).

63-46b-2 Definitions.
(1) As used in this chapter:
(a) "Adjudicative proceeding" means an agency action or proceeding
described in Section 63-46b-l.
(b) "Agency" means a board, commission, department, division, officer,
council, office, committee, bureau, or other administrative unit of this
state, including the agency head, agency employees, or other persons acting
on behalf of or under the authority of the agency head, but does not mean
the Legislature, the courts, the governor, any political subdivision of the
state, or any administrative unit of a political subdivision of the state.
(c) "Agency head" means an individual or body of individuals in whom the
ultimate legal authority of the agency is vested by statute.
(d) "Declaratory proceeding" means a proceeding authorized and governed by
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Section 63-46b-21.
(e) "License" means a franchise, permit, certification, approval,
registration, charter, or similar form of authorization required by statute.
(f) "Party" means the agency or other person commencing an adjudicative
proceeding, all respondents, all persons permitted by the presiding officer
to intervene in the proceeding, and all persons authorized by statute or
agency rule to participate as parties in an adjudicative proceeding.
(g) "Person" means an individual, group of individuals, partnership,
corporation, association, political subdivision or its units, governmental
subdivision or its units, public or private organization or entity of any
character, or another agency.
(h) (i) "Presiding officer" means an agency head, or an individual or body
of individuals designated by the agency head, by the agency's rules, or by
statute to conduct an adjudicative proceeding,
(ii) If fairness to the parties is not compromised, an agency may
substitute one presiding officer for another during any proceeding,
(iii) A person who acts as a presiding officer at one phase of a
proceeding need not continue as presiding officer through all phases of a
proceeding.
(i) "Respondent" means a person against whom an adjudicative proceeding is
initiated, whether by an agency or any other person.
(j) "Superior agency" means an agency required or authorized by law to
review the orders of another agency.
(2) This section does not prohibit an agency from designating by rule the
names or titles of the agency head or the presiding officers with
responsibility for adjudicative proceedings before the agency.
History: C. 1953, 63-46b-2, enacted by L. 1987, ch. 161, § 258; 1988, ch.
169, §42.
NOTES, REFERENCES, AND ANNOTATIONS
NOTES TO DECISIONS
Cited in Tolman v. Salt Lake County Attorney, 818 P.2d 23 (Utah Ct. App. 1991).

63-46b-3 Commencement of adjudicative proceedings.
(1) Except as otherwise permitted by Section 63-46b-20, all adjudicative
proceedings shall be commenced by either:
(a) a notice of agency action, if proceedings are commenced by the agency; or
(b) a request for agency action, if proceedings are commenced by persons
other than the agency.
(2) A notice of agency action shall be filed and served according to the
following requirements:
(a) The notice of agency action shall be in writing, signed by a presiding
officer, and shall include:
9

(i) the names and mailing addresses of all persons to whom notice is
being given by the presiding officer, and the name, title, and mailing
address of any attorney or employee who has been designated to appear for
the agency;
(ii) the agency's file number or other reference number;
(iii) the name of the adjudicative proceeding;
(iv) the date that the notice of agency action was mailed;
(v) a statement of whether the adjudicative proceeding is to be conducted
informally according to the provisions of rules adopted under Sections 6346b-4 and 63-46b-5, or formally according to the provisions of Sections
63-46b-6to63-46b-ll;
(vi) if the adjudicative proceeding is to be formal, a statement that
each respondent must file a written response within 30 days of the mailing
date of the notice of agency action;
(vii) if the adjudicative proceeding is to be formal, or if a hearing is
required by statute or rule, a statement of the time and place of any
scheduled hearing, a statement of the purpose for which the hearing is to
be held, and a statement that a party who fails to attend or participate
in the hearing may be held in default;
(viii) if the adjudicative proceeding is to be informal and a hearing is
required by statute or rule, or if a hearing is permitted by rule and may
be requested by a party within the time prescribed by rule, a statement
that the parties may request a hearing within the time provided by the
agency's rules;
(ix) a statement of the legal authority and jurisdiction under which the
adjudicative proceeding is to be maintained;
(x) the name, title, mailing address, and telephone number of the
presiding officer; and
(xi) a statement of the purpose of the adjudicative proceeding and, to
the extent known by the presiding officer, the questions to be decided,
(b) When adjudicative proceedings are commenced by the agency, the agency shall:
(i) mail the notice of agency action to each party;
(ii) publish the notice of agency action, if required by statute; and
(iii) mail the notice of agency action to any other person who has a
right to notice under statute or rule.
(3) (a) Where the law applicable to the agency permits persons other than the
agency to initiate adjudicative proceedings, that person's request for
agency action shall be in writing and signed by the person invoking the
jurisdiction of the agency, or by his representative, and shall include:
(i) the names and addresses of all persons to whom a copy of the request
for agency action is being sent;
(ii) the agency's file number or other reference number, if known;
(iii) the date that the request for agency action was mailed;
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(iv) a statement of the legal authority and jurisdiction under which
agency action is requested;
(v) a statement of the relief or action sought from the agency; and
(vi) a statement of the facts and reasons forming the basis for relief or
agency action.
(b) The person requesting agency action shall file the request with the
agency and shall send a copy by mail to each person known to have a direct
interest in the requested agency action.
(c) An agency may, by rule, prescribe one or more printed forms eliciting
the information required by Subsection (3)(a) to serve as the request for
agency action when completed and filed by the person requesting agency action.
(d) The presiding officer shall promptly review a request for agency action and shall:
(i) notify the requesting party in writing that the request is granted
and that the adjudicative proceeding is completed;
(ii) notify the requesting party in writing that the request is denied
and, if the proceeding is a formal adjudicative proceeding, that the party
may request a hearing before the agency to challenge the denial; or
(iii) notify the requesting party that further proceedings are required
to determine the agency's response to the request.
(e) (i) Any notice required by Subsection (3)(d)(ii) shall contain the
information required by Subsection 63-46b-5(l)(i) in addition to
disclosure required by Subsection (3)(d)(ii) of this section.
(ii) The agency shall mail any notice required by Subsection (3)(d) to
all parties, except that any notice required by Subsection (3)(d)(iii) may
be published when publication is required by statute.
(iii) The notice required by Subsection (3)(d)(iii) shall:
(A) give the agency's file number or other reference number;
(B) give the name of the proceeding;
(C) designate whether the proceeding is one of a category to be
conducted informally according to the provisions of rules enacted under
Sections 63-46b-4 and 63-46b-5, with citation to the applicable rule
authorizing that designation, or formally according to the provisions of
Sections 63-46b-6 to 63-46b-l 1;
(D) in the case of a formal adjudicative proceeding, and where
respondent parties are known, state that a written response must be
filed within 30 days of the date of the agency's notice if mailed, or
within 30 days of the last publication date of the agency's notice, if published;
(E) if the adjudicative proceeding is to be formal, or if a hearing is
to be held in an informal adjudicative proceeding, state the time and
place of any scheduled hearing, the purpose for which the hearing is to
be held, and that a party who fails to attend or participate in a
scheduled and noticed hearing may be held in default;
(F) if the adjudicative proceeding is to be informal, and a hearing is
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required by statute or rule, or if a hearing is permitted by rule and
may be requested by a party within the time prescribed by rule, state
the parties' right to request a hearing and the time within which a
hearing may be requested under the agency's rules; and
(G) give the name, title, mailing address, and telephone number of the
presiding officer.
(4) When initial agency determinations or actions are not governed by this
chapter, but agency and judicial review of those initial determinations or
actions are subject to the provisions of this chapter, the request for agency
action seeking review must be filed with the agency within the time prescribed
by the agency's rules.
(5) For designated classes of adjudicative proceedings, an agency may, by
rule, provide for a longer response time than allowed by this section, and may
provide for a shorter response time if required or permitted by applicable federal law.
(6) Unless the agency provides otherwise by rule or order, applications for
licenses filed under authority of Title 32A, Chapters 3, 4, and 5, are not
considered to be a request for agency action under this chapter.
(7) If the purpose of the adjudicative proceeding is to award a license or
other privilege as to which there are multiple competing applicants, the agency
may, by rule or order, conduct a single adjudicative proceeding to determine
the award of that license or privilege.
History: C. 1953, 63-46b-3. enacted by 1987, ch. 161, § 259; 1988, ch. 72, § 16.
NOTES, REFERENCES, AND ANNOTATIONS
NOTES TO DECISIONS
ANALYSIS
Applicable law.
Defect in notice.
— Waiver.
Dismissal.
Applicable law.
The reference to "applicable law" in Subsection (3)(a) is a reference to an
agency's enabling statute as adopted by the legislature, not an agency's rules
as adopted by the agency. Nielson v. Division of Peace Officer Stds. &
Training, 851 P.2d 1201 (Utah Ct. App. 1993).
Defect in notice.
— Waiver.
Motorist's failure to object to the manner of notice or type of hearing at
the beginning of a driver's license suspension hearing, when he was clearly
informed that the proceeding would be conducted informally, precluded him from
complaining, on appeal, that the original notice of hearing sent to him did not
advise him whether the hearing was to be formal or informal. Brinkerhoff v.
Schwendiman, 790 P.2d 587 (Utah Ct. App. 1990).
Dismissal.
Dismissals without prejudice are authorized under Subsection (3)(d)(iii).
Doubletree, Inc. v. Industrial Comm'n, 797 P.2d 464 (Utah Ct. App. 1990).
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63-46b-4 Designation of adjudicative proceedings as informal —
Standards — Undesignated proceedings formal.
(1) The agency may, by rule, designate categories of adjudicative proceedings
to be conducted informally according to the procedures set forth in rules
enacted under the authority of this chapter if:
(a) the use of the informal procedures does not violate any procedural
requirement imposed by a statute other than this chapter;
(b) in the view of the agency, the rights of the parties to the proceedings
will be reasonably protected by the informal procedures;
(c) in the view of the agency, the agency's administrative efficiency will
be enhanced by categorizations; and
(d) the cost of formal adjudicative proceedings outweighs the potential
benefits to the public of a formal adjudicative proceeding.
(2) Subject to the provisions of Subsection (3), all agency adjudicative
proceedings not specifically designated as informal proceedings by the agency's
rules shall be conducted formally in accordance with the requirements of this chapter.
(3) Any time before a final order is issued in any adjudicative proceeding,
the presiding officer may convert a formal adjudicative proceeding to an
informal adjudicative proceeding, or an informal adjudicative proceeding to a
formal adjudicative proceeding if:
(a) conversion of the proceeding is in the public interest; and
(b) conversion of the proceeding does not unfairly prejudice the rights of am part}
History: C. 1953, 63-46b-4, enacted by L. 1987, ch. 161, § 260.
NOTES, REFERENCES, AND ANNOTATIONS
NOTES TO DECISIONS
Cited in Kirk v Division of Occupational & Professional Licensing, 815 P.2d
242 (Utah Ct. App. 1991), Tolman v Salt Lake County Attorney, 818 P.2d 23
(Utah Ct. App. 1991); Johnson-Bowles Co. v. Department of Commerce, 829 P.2d
101 (Utah Ct. App. 1991); Southern Utah Wilderness Alliance v. Board of State
Lands & Forestry, 830 P.2d 233 (Utah 1992).

63-46b-5 Procedures for informal adjudicative proceedings.
(1) If an agency enacts rules designating one or more categories of
adjudicative proceedings as informal adjudicative proceedings, the agency
shall, by rule, prescribe procedures for informal adjudicative proceedings that
include the following:
(a) Unless the agency by rule provides for and requires a response, no
answer or other pleading responsive to the allegations contained in the
notice of agency action or the request for agency action need be filed.
(b) The agency shall hold a hearing if a hearing is required by statute or
rule, or if a hearing is permitted by rule and is requested by a party
within the time prescribed by rule.
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(c) In any hearing, the parties named in the notice of agency action or in
the request for agency action shall be permitted to testify, present
evidence, and comment on the issues.
(d) Hearings will be held only after timely notice to all parties.
(e) Discovery is prohibited, but the agency may issue subpoenas or other
orders to compel production of necessary evidence.
(f) All parties shall have access to information contained in the agency's
files and to all materials and information gathered in any investigation, to
the extent permitted by law.
(g) Intervention is prohibited, except that the agency may enact rules
permitting intervention where a federal statute or rule requires that a
state permit intervention.
(h) All hearings shall be open to all parties.
(i) Within a reasonable time after the close of an informal adjudicative
proceeding, the presiding officer shall issue a signed order in writing that
states the following:
(i) the decision;
(ii) the reasons for the decision;
(iii) a notice of any right of administrative or judicial review
available to the parties; and
(iv) the time limits for filing an appeal or requesting a review,
(j) The presiding officer's order shall be based on the facts appearing in
the agency's files and on the facts presented in evidence at any hearings,
(k) A copy of the presiding officer's order shall be promptly mailed to
each of the parties.
(2) (a) The agency may record any hearing.
(b) Any party, at his own expense, may have a reporter approved by the
agency prepare a transcript from the agency's record of the hearing.
(3) Nothing in this section restricts or precludes any investigative right or
power given to an agency by another statute.
History C. 1953, 63-46b-5, enacted by L 1987, ch 161, § 261, 1988, ch. 72, § 17.
NOTES, REFERENCES, AND ANNOTATIONS
NOTES TO DECISIONS
ANALYSIS
Procedural errors.
Cited.
Procedural errors.
Trial de novo cured any technical procedural errors occurring at an informal Division of Driver License
Services hearing. Bnnkerhoff v. Schwendiman, 790 P 2d 587 (Utah Ct App. 1990).
Cited in Southern Utah Wilderness Alliance v Board of State Lands & Forestry, 830 P.2d 233 (Utah
1992).
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63-46b-6 Procedures for formal adjudicative proceedings - Responsive
pleadings.
(1) In all formal adjudicative proceedings, unless modified by rule according
to Subsection 63-46b-3(5), the respondent, if any, shall file and serve a
written response signed by the respondent or his representative within 30 days
of the mailing date or last date of publication of the notice of agency action
or the notice under Subsection 63-46b-3(3)(d), which shall include:
(a) the agency's file number or other reference number;
(b) the name of the adjudicative proceeding;
(c) a statement of the relief that the respondent seeks;
(d) a statement of the facts; and
(e) a statement summarizing the reasons that the relief requested should be granted.
(2) The response shall be filed with the agency and one copy shall be sent by
mail to each party.
(3) The presiding officer, or the agency by rule, may permit or require
pleadings in addition to the notice of agency action, the request for agency
action, and the response. All papers permitted or required to be filed shall be
filed with the agency and one copy shall be sent by mail to each party.
History: C. 1953, 63-46b-6, enacted by L. 1987, ch 161, § 262; 1988, ch. 72, § 18.

63-46b-7 Procedures for formal adjudicative proceedings — Discovery and
subpoenas.
(1) In formal adjudicative proceedings, the agency may, by rule, prescribe
means of discovery adequate to permit the parties to obtain all relevant
information necessary to support their claims or defenses. If the agency does
not enact rules under this section, the parties may conduct discovery according
to the Utah Rules of Civil Procedure.
(2) Subpoenas and other orders to secure the attendance of witnesses or the
production of evidence in formal adjudicative proceedings shall be issued by
the presiding officer when requested by any party, or may be issued by the
presiding officer on his own motion.
(3) Nothing in this section restricts or precludes any investigative right or
power given to an agency by another statute.
History: C. 1953, 63-46b-7, enacted by L. 1987, ch. 161, § 263.
NOTES, REFERENCES, AND ANNOTATIONS
Cross-References. -- Discovery, U.R.C.P. 26 et seq.

63-46b-8 Procedures for formal adjudicative proceedings — Hearing procedure.
(1) Except as provided in Subsections 63-46b-3(d)(i) and (ii), in all formal
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adjudicative proceedings, a hearing shall be conducted as follows:
(a) The presiding officer shall regulate the course of the hearing to
obtain full disclosure of relevant facts and to afford all the parties
reasonable opportunity to present their positions.
(b) On his own motion or upon objection by a party, the presiding officer:
(i) may exclude evidence that is irrelevant, immaterial, or unduly repetitious;
(ii) shall exclude evidence privileged in the courts of Utah;
(iii) may receive documentary evidence in the form of a copy or excerpt
if the copy or excerpt contains all pertinent portions of the original document;
(iv) may take official notice of any facts that could be judicially
noticed under the Utah Rules of Evidence, of the record of other
proceedings before the agency, and of technical or scientific facts within
the agency's specialized knowledge.
(c) The presiding officer may not exclude evidence solely because it is hearsay.
(d) The presiding officer shall afford to all parties the opportunity to
present evidence, argue, respond, conduct cross-examination, and submit
rebuttal evidence.
(e) The presiding officer may give persons not a party to the adjudicative
proceeding the opportunity to present oral or written statements at the hearing.
(f) All testimony presented at the hearing, if offered as evidence to be
considered in reaching a decision on the merits, shall be given under oath.
(g) The hearing shall be recorded at the agency's expense.
(h) Any party, at his own expense, may have a person approved by the agency
prepare a transcript of the hearing, subject to any restrictions that the
agency is permitted by statute to impose to protect confidential information
disclosed at the hearing.
(i) All hearings shall be open to all parties.
(2) This section does not preclude the presiding officer from taking
appropriate measures necessary to preserve the integrity of the hearing.
History: C. 1953, 63-46b-8, enacted by L. 1987, ch. 161, § 264; 1988, ch. 72, § 19.
NOTES, REFERENCES, AND ANNOTATIONS
Cross-References. -- Judicial notice, Utah R. Evid. 201.
Privileges, Utah R. Evid. 501 et seq.
NOTES TO DECISIONS
Cross-examination.
Agency decision revoking social worker's license was reversed and his case
was remanded for a new hearing, because the failure to afford him an
opportunity to cross-examine the witnesses against him resulted in "substantial
prejudice." D.B. v. Division of Occupational & Professional Licensing, 779 P.2d
1145 (Utah Ct.App. 1989).

63-46b-9 Procedures for formal adjudicative proceedings — Intervention.
(1) Any person not a party may file a signed, written petition to intervene
16

in a formal adjudicative proceeding with the agency. The person who wishes to
intervene shall mail a copy of the petition to each party. The petition shall
include:
(a) the agency's file number or other reference number;
(b) the name of the proceeding;
(c) a statement of facts demonstrating that the petitioner's legal rights
or interests are substantially affected by the formal adjudicative
proceeding, or that the petitioner qualifies as an intervenor under any
provision of law; and
(d) a statement of the relief that the petitioner seeks from the agency.
(2) The presiding officer shall grant a petition for intervention if he determines that:
(a) the petitioner's legal interests may be substantially affected by the
formal adjudicative proceeding; and
(b) the interests of justice and the orderly and prompt conduct of the
adjudicative proceedings will not be materially impaired by allowing the intervention.
(3) (a) Any order granting or denying a petition to intervene shall be in
writing and sent by mail to the petitioner and each party.
(b) An order permitting intervention may impose conditions on the
intervener's participation in the adjudicative proceeding that are necessary
for a just, orderly, and prompt conduct of the adjudicative proceeding.
(c) The presiding officer may impose the conditions at any time after the inten ention.
History: C 1953, 63-46b-9. enacted by L. 1987, ch. 161, § 265.
NOTES, REFERENCES, AND ANNOTATIONS
NOTES TO DECISIONS
ANALYSIS
Requisites for intervention.
Standing.
Cited.
Requisites for intervention.
Although Subsection (2) does not grant an absolute right to intervene, it
does establish a conditional right to intervene if the requisite legal interest
is present. That right is subject only to the condition that the interests of
justice and orderly conduct of the administrative proceedings will not be
impaired. Millard County v. State Tax Comm'n, 823 P.2d 459 (Utah 1991).
Tax commission's denial of a county's motion to intervene in a proceeding to
redetermine a taxpayer's sales tax liability was reversed, because the county
met the requirements for intervention and the commission's contention that
allowing intervention would clog the entire administrative system was highly
exaggerated. Millard County v. State Tax Comm'n, 823 P.2d 459 (Utah 1991).
Standing.
Intervention in administrative proceeding based on stipulation that
Subsection (2)(a) was satisfied did not confer standing to pursue claims on
appeal that were outside the scope of the stipulation. Sierra Club v.
Department of Envtl. Quality, 857 P.2d 982 (Utah Ct. App. 1993).
Allegations by members of environmental organization that their use and
enjoyment of Western Utah would have been adversely affected failed to show or
allege any specific injury causally related to the alleged illegal activity.
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Sierra Club v. Department of Envtl Quality, 857 P.2d 982 (Utah Ct. App. 1993).
Cited m Utah Ass'n of Counties v Tax Comm'n ex rel. MCI Telecommunications
Corp., 895 P.2d 825 (Utah 1995)

63-46b-10 Procedures for formal adjudicative proceedings -- Orders.
In formal adjudicative proceedings:
(1) Within a reasonable time after the hearing, or after the filing of any
post-hearing papers permitted by the presiding officer, or within the time
required by any applicable statute or rule of the agency, the presiding
officer shall sign and issue an order that includes:
(a) a statement of the presiding officer's findings of fact based
exclusively on the evidence of record in the adjudicative proceedings or
on facts officially noted;
(b) a statement of the presiding officer's conclusions of law;
(c) a statement of the reasons for the presiding officer's decision;
(d) a statement of any relief ordered by the agency;
(e) a notice of the right to apply for reconsideration;
(f) a notice of any right to administrative or judicial review of the
order available to aggrieved parties; and
(g) the time limits applicable to any reconsideration or review.
(2) The presiding officer may use his experience, technical competence, and
specialized knowledge to evaluate the evidence.
(3) No finding of fact that was contested may be based solely on hearsay
evidence unless that evidence is admissible under the Utah Rules of Evidence.
(4) This section does not preclude the presiding officer from issuing
interim orders to:
(a) notify the parties of further hearings;
(b) notify the parties of provisional rulings on a portion of the issues presented; or
(c) otherwise provide for the fair and efficient conduct of the
adjudicative proceeding.
History: C. 1953, 63-46b-10, enacted by L. 1987, ch. 161, § 266; 1988, ch.
72, § 20.
NOTES, REFERENCES, AND ANNOTATIONS
NOTES TO DECISIONS
ANALYSIS
Contents of order.
Right to appeal.
Cited.
Contents of order.
This section requires considerable detail in agency orders issued in
connection with formal adjudicative procedures, so an ambiguous letter, merely
indicating that the request for reconsideration was unpersuasive, was not a
"written order" under § 63-46b-13(3). Lopez v. Career Serv. Review Bd., 834
P.2d 568 (Utah Ct. App.), cert, denied, 843 P.2d 1042 (Utah 1992).
Right to appeal.
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When a right to reconsideration exists, Subsection (l)(e) of this section
requires notice to petitioner of that right; Real Estate Commission order
confirming and adopting an Administrative Law Judge's findings and conclusions
was faulty when it failed to contain a notice to petitioner of the right to
apply for reconsideration conferred by former § 61 -2-12(1 )(b). Krantz v.
Department of Commerce, 856 P.2d 369 (Utah Ct. App. 1993).
Cited in USX Corp. v. Industrial Comm'n, 781 P.2d 883 (Utah Ct. App. 1989).

63-46b-ll Default.
(1) The presiding officer may enter an order of default against a party if:
(a) a party in an informal adjudicative proceeding fails to participate in
the adjudicative proceeding;
(b) a party to a formal adjudicative proceeding fails to attend or
participate in a properly scheduled hearing after receiving proper notice; or
(c) a respondent in a formal adjudicative proceeding fails to file a
response under Section 63-46b-6.
(2) An order of default shall include a statement of the grounds for default
and shall be mailed to all parties.
(3) (a) A defaulted party may seek to have the agency set aside the default
order, and any order in the adjudicative proceeding issued subsequent to the
default order, by following the procedures outlined in the Utah Rules of
Civil Procedure.
(b) A motion to set aside a default and any subsequent order shall be made
to the presiding officer.
(c) A defaulted party may seek agency review under Section 63-46b-12, or
reconsideration under Section 63-46b-13, only on the decision of the
presiding officer on the motion to set aside the default.
(4) (a) In an adjudicative proceeding begun by the agency, or in an
adjudicative proceeding begun by a party that has other parties besides the
party in default, the presiding officer shall, after issuing the order of
default, conduct any further proceedings necessary to complete the
adjudicative proceeding without the participation of the party in default
and shall determine all issues in the adjudicative proceeding, including
those affecting the defaulting party.
(b) In an adjudicative proceeding that has no parties other than the agency
and the party in default, the presiding officer shall, after issuing the
order of default, dismiss the proceeding.
History: C. 1953, 63-46b-l 1, enacted by L. 1987, ch. 161, § 267; 1988, ch. 72, § 21.

63-46b-12 Agency review — Procedure.
(1) (a) If a statute or the agency's rules permit parties to any adjudicative
proceeding to seek review of an order by the agency or by a superior agency,
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the aggrieved party may file a written request for review within 30 days
after the issuance of the order with the person or entity designated for
that purpose by the statute or rule,
(b) The request shall:
(i) be signed by the party seeking review;
(ii) state the grounds for review and the relief requested;
(iii) state the date upon which it was mailed; and
(iv) be sent by mail to the presiding officer and to each party.
(2) Within 15 days of the mailing date of the request for review, or within
the time period provided by agency rule, whichever is longer, any party may
file a response with the person designated by statute or rule to receive the
response. One copy of the response shall be sent by mail to each of the parties
and to the presiding officer.
(3) If a statute or the agency's rules require review of an order by the
agency or a superior agency, the agency or superior agency shall review the
order within a reasonable time or within the time required by statute or the
agency's Riles.
(4) To assist in review, the agency or superior agency may by order or rule
permit the parties to file briefs or other papers, or to conduct oral argument.
(5) Notice of hearings on review shall be mailed to all parties.
(6) (a) Within a reasonable time after the filing of any response, other
filings, or oral argument, or within the time required by statute or
applicable rules, the agency or superior agency shall issue a written order on review.
(b) The order on review shall be signed by the agency head or by a person
designated by the agency for that purpose and shall be mailed to each party.
(c) The order on review shall contain:
(i) a designation of the statute or rule permitting or requiring review;
(ii) a statement of the issues reviewed;
(iii) findings of fact as to each of the issues reviewed;
(iv) conclusions of law as to each of the issues reviewed;
(v) the reasons for the disposition;
(vi) whether the decision of the presiding officer or agency is to be
affirmed, reversed, or modified, and whether all or any portion of the
adjudicative proceeding is to be remanded;
(vii) a notice of any right of further administrative reconsideration or
judicial review available to aggrieved parties; and
(viii) the time limits applicable to any appeal or review.
History: C. 1953, 63-46b-12. enacted by L. 1987, ch. 161, § 268; 1988, ch.
72, § 22.
NOTES, REFERENCES, AND ANNOTATIONS
NOTES TO DECISIONS
ANALYSIS
Filing.
Findings.
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-- Sufficiency.
Jurisdiction
Timeliness.
Cited.
Filing.
Absent a showing of good cause for an extension, the term "filing" as used in
this section lequires. as a prerequisite to the agency's taking junsdiction
over a review, actual delivery of the necessary documents to the agency within
the thirty-day time limit. Maverik Country Stores, Inc. v. Industrial Comm'n.
860 P.2d 944 (Utah Ct. App. 1993).
Findings.
- Sufficiency.
When the facts in a case are undisputed, the failure to disclose a specific
subsidiary finding is not fatal to the agency's decision. Zupon v. Industrial
Comm'n, 860 P.2d 960 (Utah Ct. App. 1993).
Jurisdiction.
Appeals from agency orders subject to further administrative review do not
divest the agency of jurisdiction. Maverik Country Stores, Inc v Industrial
Comm'n. 860 P.2d 944 (Utah Ct. App. 1993).
Timeliness.
Rule 6(e), U R.C.P., which adds three days to a time period triggered by
notice when the notice is served by mail, does not apply to extend the filing
deadline, because under Subsection (l)(a) of this section the time for appeal
runs from the issuance of an order, not from the service of an order on a
party Mavenk Country Stores, Inc. v. Industrial Comm'n, 860 P.2d 944 (Utah Ct. App. 1993).
Cited in Virgin v. Board of Review, 803 P.2d 1284 (Utah Ct. App. 1990).
COLLATERAL REFERENCES
J. Energy, Nat. Res. and Envir. L. ~ Note, Bonham v. Morgan . Utah's "New"
Criteria for Water Right Change Applications, 11 J. Energy, Nat. Resources & Envtl. L. 143 (1990).

63-46b-13 Agency review — Reconsideration.
(1) (a) Within 20 days after the date that an order is issued for which
review by the agency or by a superior agency under Section 63-46b-12 is
unavailable, and if the order would otherwise constitute final agency
action, any party may file a written request for reconsideration with the
agency, stating the specific grounds upon which relief is requested.
(b) Unless otherwise provided by statute, the filing of the request is not
a prerequisite for seeking judicial review of the order.
(2) The request for reconsideration shall be filed with the agency and one
copy shall be sent by mail to each party by the person making the request.
(3) (a) The agency head, or a person designated for that purpose, shall issue
a written order granting the request or denying the request.
(b) If the agency head or the person designated for that purpose does not
issue an order within 20 days after the filing of the request, the request
for reconsideration shall be considered to be denied.
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History: C. 1953, 63-46b-13, enacted by L. 1987, ch. 161, § 269; 1988, ch. 72, § 23.
NOTES, REFERENCES, AND ANNOTATIONS
NOTES TO DECISIONS
ANALYSIS
Alternative procedures.
— Reconsideration or appeal.
Date order issued.
Extension of time for request.
Ordei granting or denying request.
Cited."
Alternative procedures.
- Reconsideration or appeal.
This section provides a petitioner with the option of applying to the agency
for reconsideration or appealing to the courts. It does not provide a
petitioner the opportunity to pursue both routes concurrently. Maverik Country
Stores, Inc. v. Industrial Comm'n, 860 P.2d 944 (Utah Ct. App. 1993).
Date order issued.
The disjunctive "or" in § 63-46b-14(3)(a) allows a party to file a petition
for judicial review within 30 days after the order constituting the final
agency action regardless of the "deemed denied" date established by Subsection
(3)(b) of this section. Knowledge Data Sys. v. Utah State Tax Comm'n, 865 P.2d
1387 (Utah Ct. App. 1993).
Extension of time for request.
When, aftei a final decision, the tax commission extended the time for
requesting reconsideration, the extension operated to extend the date on which
the agency decision became "final" by tolling the 30-day period for seeking
judicial review. Harper Invs., Inc. v. Auditing Div.. 868 P.2d 813 (Utah 1994).
Order granting or denying request.
Section 63-46b-10(l) requires considerable detail in agency orders issued in
connection with formal adjudicative procedures; an ambiguous letter, merely
indicating that the request for reconsideration was unpersuasive, was not a
"written order" under Subsection (3) of this section. Lopez v. Career Serv.
Review Bd.. 834 P.2d 568 (Utah Ct. App.). cert, denied, 843 P.2d 1042 (Utah 1992).
Even though petitioners chose not to file a petition for judicial review
within the 20-day "deemed denied" period following a request for
reconsideration, because the tax commission chose to consider the request for
reconsideration and to act on it by issuing an order, the period for seeking
review did not begin to run until the date of that final opinion, giving
petitioners an additional 30 days to file for judicial review. Harper Invs.,
Inc. \. Auditing Div., 868 P.2d 813 (Utah 1994).
Cited m 49th St. Galleria v. Tax Comm'n, 860 P.2d 996 (Utah Ct. App. 1993);
Orton v. Utah State Tax Comm'n, 864 P.2d 904 (Utah Ct. App. 1993).

63-46b-14 Judicial review — Exhaustion of administrative remedies.
(1) A party aggrieved may obtain judicial review of final agency action,
except in actions where judicial review is expressly prohibited by statute.
(2) A party may seek judicial review only after exhausting all administrative
remedies available, except that:
(a) a parly seeking judicial review need not exhaust administrative
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remedies if this chapter or any other statute states that exhaustion is not req
(b) the court may relieve a party seeking judicial review of the
requirement to exhaust any or all administrative remedies if:
(i) the administrative remedies are inadequate; or
(ii) exhaustion of remedies would result in irreparable harm
disproportionate to the public benefit derived from requiring exhaustion.
(3) (a) A party shall file a petition for judicial review of final agency
action within 30 days after the date that the order constituting the final
agency action is issued or is considered to have been issued under
Subsection 63-46b-13(3)(b).
(b) The petition shall name the agency and all other appropriate parties as
respondents and shall meet the form requirements specified in this chapter.
History: C. 1953, 63-46b-14, enacted by L. 1987, ch. 161, § 270; 1988, ch.
72, § 24.
NOTES, REFERENCES, AND ANNOTATIONS
NOTES TO DECISIONS
ANALYSIS
Administrative review or rehearing.
Commencement of filing period.
Date order issued.
Exhaustion of remedies.
"Filing of petition" construed.
Final appealable order.
Review of excluded evidence.
Review of tax commission order.
Cited.
Administrative review or rehearing.
Homeowners association was statutorily required to first seek review or
rehearing by the public service commission of its ruling in order to invoke the
jurisdiction of the Supreme Court to review the issue of standby water fees,
because the commission had not been properly afforded the opportunity to
address the issue on the merits. Hi-Country Homeowners Ass'n v. Public Serv.
Comm'n, 779 P.2d 682 (Utah 1989).
Commencement of filing period.
The 30-day time period to file an appeal commences when the final agency
order issues and not when received by a party. The period is not extended to
allow for mailing time. Silva v. Department of Emp. Sec, 786 P.2d 246 (Utah
Ct. App. 1990); Bonded Bicycle Couriers v. Department of Emp. Sec, 844 P.2d
358 (Utah Ct. App. 1992), cert, denied, 853 P.2d 897 (Utah 1993).
Even though petitioners chose not to file a petition for judicial review
within the 20-day "deemed denied" period following a request for
reconsideration, because the tax commission chose to consider the request for
reconsideration and to act on it by issuing an order, the period for seeking
review did not begin to run until the date of that final opinion, giving
petitioners an additional 30 days to file for judicial review. Harper Invs.,
Inc. v. Auditing Div., 868 P.2d 813 (Utah 1994).
When, after a final decision, the tax commission extended the time for
requesting reconsideration, the extension operated to extend the date on which

the agency decision became "final" by tolling the 30-day period for seeking
judicial review. Harper Invs.. Inc. v. Auditing Div., 868 P.2d 813 (Utah 1994).
Date order issued.
For purposes of determining the time limit for filing for judicial review,
the date the order constituting the final agency action "issues" is the date
the order bears on its face and not the date it is mailed. Dusty's, Inc. v.
Auditing Div., 842 P.2d 868 (Utah 1992).
The disjunctive "or" in Subsection (3)(a) of this section allows a party to
file a petition for judicial review within 30 days after the order constituting
the final agency action regardless of the "deemed denied" date established by §
63-46b-13(3)(b). Knowledge Data Sys. v. Utah State Tax Comm'n, 865 P.2d 1387 (Utah Ct. App. 1993).
Exhaustion of remedies.
It was appiopriate for plaintiffs to file their action for a declaratory
judgment in the district court to obtain rulings on legal questions arising out
of administrative proceedings since the legal questions could not have been
finally determined by the commission in an administrative proceeding. Brumley
v. Utah State Tax Comm'n, 868 P.2d 796 (Utah 1993).
"Filing of petition" construed.
The operative act to commence petitioner's appeal is the filing of the
petition with the clerk. Deposit in the mail does not accomplish the act of
filing. The act of filing a document requires that the document be deposited
with the court clerk, and not with the post office or some other mechanism for
delivery. Silva v. Department of Emp. Sec, 786 P.2d 246 (Utah Ct. App. 1990).
Service of a petition for review or notice of appeal on an opposing party
does not substitute for nor accomplish the act of filing that appeal with the
clerk. Silva v. Department of Emp. Sec, 786 P.2d 246 (Utah Ct. App. 1990).
Final appealable order.
Industrial commission's order adopting an administrative law judge's findings
of fact, but remanding for a determination of whether the petitioner should
receive medical expenses, was not a final appealable order. Sloan v. Board of
Review. 781 P.2d 463 (Utah Ct. App. 1989).
An order of the agency is not final so long as it reserves something to the
agency for further decision. Sloan v. Board of Review, 781 P.2d 463 (Utah Ct. App. 1989).
Utah Department of Transportation order denying billboard permits was not a
fmal order under this section. Kunz & Co. v. State DOT. 286 Utah Adv. Rep. 25 (Utah Ct. App. 1996).
Review of excluded evidence.
A party should attempt to establish the relevancy of evidence it seeks to
introduce before it may challenge on review the agency's decision finding that
evidence irrelevant, following the principle that, before an error is
considered on appeal, an agency should have a chance to correct it. Mountain
Fuel Supply Co. v. Public Serv. Comm'n, 861 P.2d 414 (Utah 1993).
Review of tax commission order.
A petitioner's time limit for filing for judicial review of a final tax
commission order is prescribed by Subsection (3) of this section and not § 591-504, which governs petitions for redetermination of deficiencies before the
commission and not petitions for judicial review. Dusty's. Inc. v. Auditing Div., 842 P.2d 868 (Utah 1992).
Cited in Lopez v. Career Serv. Review Bd., 834 P.2d 568 (Utah Ct. App.),
cert, denied, 843 P.2d 1042 (Utah 1992).
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63-46b-15 Judicial review — Informal adjudicative proceedings.
(1) (a) The district courts have jurisdiction to review by trial de novo all
final agency actions resulting from informal adjudicative proceedings,
except that the juvenile courts have jurisdiction over all state agency
actions relating to removal or placement of children in state custody and
actions relating to the support of those children as determined
administratively under Section 78-3a-906.
(b) Venue for judicial review of informal adjudicative proceedings shall be
as provided in the statute governing the agency or, in the absence of such a
venue provision, in the county where the petitioner resides or maintains his
principal place of business.
(2) (a) The petition for judicial review of informal adjudicative proceedings
shall be a complaint governed by the Utah Rules of Civil Procedure and shall include:
(i) the name and mailing address of the party seeking judicial review;
(ii) the name and mailing address of the respondent agency;
(iii) the title and date of the final agency action to be reviewed,
together with a duplicate copy, summary, or brief description of the
agency action;
(iv) identification of the persons who were parties in the informal
adjudicative proceedings that led to the agency action;
(v) a copy of the written agency order from the informal proceeding;
(vi) facts demonstrating that the party seeking judicial review is
entitled to obtain judicial review;
(vii) a request for relief, specifying the type and extent of relief requested; and
(viii) a statement of the reasons why the petitioner is entitled to relief,
(b) All additional pleadings and proceedings in the district court are
governed by the Utah Rules of Civil Procedure.
(3) (a) The district court, without a jury, shall determine all questions of
fact and law and any constitutional issue presented in the pleadings.
(b) The Utah Rules of Evidence apply injudicial proceedings under this section.
History: C. 1953, 63-46b-l5, enacted by L. 1987, ch. 161, §271; 1988, ch.
72, § 25; 1990, ch. 132, § 1; 1994, ch. 121, § 1; 1996, ch. 1, § 18.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. - The 1990 amendment, effective April 23, 1990, added the
exception at the end of Subsection (l)(a).
The 1994 amendment, effective May 2, 1994, added the phrase beginning "and
actions" to the end of Subsection (l)(a), added "and" to Subsection
(2)(a)(vii), and made stylistic changes.
The 1996 amendment, effective January 31, 1996, substituted the present code
citation for "78-3a-49" in Subsection (l)(a).
NOTES TO DECISIONS
ANALYSIS
Final agency action.
Function of district court.
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Review by trial de novo.
Right to judicial proceeding.
Standard of review.
Cited.
Final agency action.
Industrial Commission's determination of wrongful discharge was not final,
and so not reviewable under this section, because the commission and the
parties had not resolved the issue of reimbursement for lost wages and benefits
as required by § 34-28-19(2). Parkdale Care Ctr. v. Frandsen, 837 P.2d 989
(Utah Ct. App. 1992), cert, denied, 853 P.2d 897 (Utah 1993).
Function of district court.
Section 63-46b-16(l) provides that all final agency decisions through formal
adjudicative proceedings will be reviewed by the Utah Supreme Court or Court of
Appeals. Therefore, the district court will no longer function as intermediate
appellate court except to review informal adjudicative proceedings de novo
pursuant to Subsection (l)(a) of this section. In re Topik, 761 P.2d 32 (Utah
Ct. App. 1988), cert, denied, 773 P.2d 45 (Utah 1989).
The only appellate jurisdiction statutorily delegated to the district court
is to review informal agency adjudicative proceedings. State v. Humphrey, 794
P.2d 496 (Utah Ct. App. 1990).
Review by trial de novo.
Review by trial de novo, as used in Subsection (l)(a). means a new trial with
no deference to the administrative proceedings below. Archer v. Board of State
Lands & Forestry, 907 P.2d 1142 (Utah 1995).
Right to judicial proceeding.
District court erred in declining a de novo review of a dentist's claim to
licensure by reciprocity, where there had been no proceeding on his application
that was sufficiently judicial in nature, and he had not yet had the licensing
agency's action reviewed in a "trial-type hearing." Kirk v. Division of
Occupational & Professional Licensing, 815 P.2d 242 (Utah Ct. App. 1991).
This section requires that the district court's review of informal
adjudicative proceedings be accomplished by holding a new trial, not just by
reviewing an informal record; thus, the district court erred in failing to
conduct a trial de novo of proceedings of the Department of Public Safety
relating to suspension of driving privileges. Cordova v. Blackstock, 861 P.2d
449 (Utah Ct. App. 1993).
District court does not have discretion to review an informal adjudicative
proceeding by any method other than a trial de novo; this rule guarantees the
district court the opportunity to correct any deficiencies that may arise
because of the informal nature of administrative proceedings and provides an
adequate record for future review. Archer v. Board of State Lands & Forestry,
907 P.2d 1142 (Utah 1995).
Standard of review.
The reviewing court applies differing standards of review to an agency's
legal interpretations: first, where the legislature has explicitly or
implicitly delegated discretion to the agency to interpret or apply that law,
an intermediate deference standard of review is applied; second, where there is
no explicit delegation of discretion and the issues are questions of
constitutional law and statutory construction, the court reviews the agency's
decision for correctness. Elks Lodges Nos. 719 & 2021 v. Department of
Alcoholic Beverage Control, 276 Utah Adv. Rep. 8 (Utah 1995).
Cited in Southern Utah Wilderness Alliance v. Board of State Lands &
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Forestry, 830 P.2d 233 (Utah 1992); Bonneville lnt'l Corp. v. Utah State Tax
Comm'n. 858 P.2d 1045 (Utah Ct. App. 1993).

63-46b-16 Judicial review -- Formal adjudicative proceedings.
(1) As provided by statute, the Supreme Court or the Court of Appeals has
jurisdiction to review all final agency action resulting from formal
adjudicative proceedings.
(2) (a) To seek judicial review of final agency action resulting from formal
adjudicative proceedings, the petitioner shall file a petition for review of
agency action with the appropriate appellate court in the form required by
the appellate rules of the appropriate appellate court.
(b) The appellate rules of the appropriate appellate court shall govern all
additional filings and proceedings in the appellate court.
(3) The contents, transmittal, and filing of the agency's record for judicial
review of formal adjudicative proceedings are governed by the Utah Rules of
Appellate Procedure, except that:
(a) all parties to the review proceedings may stipulate to shorten,
summarize, or organize the record;
(b) the appellate court may tax the cost of preparing transcripts and
copies for the record:
(i) against a party who unreasonably refuses to stipulate to shorten,
summarize, or organize the record; or
(ii) according to any other provision of law.
(4) The appellate court shall grant relief only if on the basis of the
agency's record, it determines that a person seeking judicial review has been
substantially prejudiced by any of the following:
(a) the agency action, or the statute or rule on which the agency action is
based, is unconstitutional on its face or as applied;
(b) the agency has acted beyond the jurisdiction conferred by any statute;
(c) the agency has not decided all of the issues requiring resolution;
(d) the agency has erroneously interpreted or applied the law;
(e) the agency has engaged in an unlawful procedure or decision-making
process, or has failed to follow prescribed procedure;
(f) the persons taking the agency action were illegally constituted as a
decision-making body or were subject to disqualification;
(g) the agency action is based upon a determination of fact, made or
implied by the agency, that is not supported by substantial evidence when
viewed in light of the whole record before the court;
(h) the agency action is:
(i) an abuse of the discretion delegated to the agency by statute;
(ii) contrary to a rule of the agency;
(iii) contrary to the agency's prior practice, unless the agency
justifies the inconsistency by giving facts and reasons that demonstrate a
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fair and rational basis for the inconsistency; or
(iv) otherwise arbitrary or capricious.
History: C. 1953. 63-46b-16. enacted by L. 1987, ch. 161, § 272; 1988. ch.
72, § 26.
NOTES, REFERENCES, AND ANNOTATIONS
Cross-References. — Review of proceedings before State Tax Commission,
jurisdiction and standard. §§ 59-1-601, 59-1-610.
NOTES TO DECISIONS
ANALYSIS
Agency action.
Applicability of section.
Arbitrary action.
Conflicting evidence.
Exhaustion of remedies.
Factual findings.
Final order.
Function of district court.
Jurisdictional hearing by board.
Prior practice.
Review.
Standard of review.
- Interpretation of statutory term.
— Questions of law.
Substantial evidence test.
Substantial prejudice.
Whole record test.
Cited.
Agency action.
Whether the Industrial Commission acted contrary to its own rule is governed
by Subsection (4)(h)(ii) of this section. Ashcroft v. Industrial Comm'n, 855
P^2d 267 (Utah Ct. App. 1993). cert, denied, 868 P.2d 95 (Utah 1993).
Applicability of section.
Subsection (4) deals with judicial relief, not judicial review. It does not
affect the degree of deference an appellate court grants to an agency's
decision. Ralher, it ensures that relief should not be granted when, although
the agency committed error, the error was harmless. Morton Int'l, Inc. v.
Auditing Div. of Utah State Tax Comm'n, 814 P.2d 581 (Utah 1991).
The ground for relief provided by Subsection (4)(g) cannot be invoked to
mount a facial challenge to an interpretive guideline used by an agency in its
decision-making process. Mountain Fuel Supply Co. v. Public Serv. Comm'n, 861
P.2d 414 (Utah 1993).
Arbitrary action.
Industrial commission's denial of occupational disease disability benefits
based upon a solitary finding regarding the ultimate issue of causation failed
to disclose the steps by which the ultimate factual conclusions, or conclusions
of mixed fact and law, were reached, and therefore rendered the action
arbitrary. Adams v. Board of Review, 821 P.2d 1 (Utah Ct. App. 1991).
Conflicting evidence.
In undertaking a review, the appellate court will not substitute its judgment
as between two reasonably conflicting views, even though the court might have
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come to a different conclusion had the case come before it for de novo review.
It is the province of the board, not appellate courts, to resolve conflicting
evidence, and where inconsistent inferences can be drawn from the same
evidence, it is for the board to draw the inferences. Grace Drilling Co. v.
Board of Review, 776 P.2d 63 (Utah Ct. App. 1989).
Appellate court refers to the assessment by the Board of Review of the Utah
Industrial Commission on conflicting evidence. Albertsons, Inc. v. Department
of Emp. Sec, 854 P.2d 570 (Utah Ct". App. 1993).
Exhaustion of remedies.
After a physician challenged proceedings against him for violations of the
Medical Practice Act asserting that the statutes were unconstitutional, and
the administrative law judge declined to rule on the constitutional claim, the
physician's later complaint in the district court under the Declaratory
Judgments Act seeking a determination of unconstitutionality of the statute was
properly dismissed for failure of the physician to exhaust his administrative
remedies; his remedy was to petition for judicial review of the final agency
action. Davis v. Robinson, 871 P.2d 582 (Utah Ct. App. 1994).
Factual findings.
Under Subsection (4)(d). the appellate court will not disturb the board's
application of its factual findings to the law unless its determination exceeds
the bounds of reasonableness and rationality. Pro-Benefit Staffing, Inc. v.
Board of Review, 775 P.2d 439 (Utah Ct. App. 1989); Nelson v. Dep't of Emp.
Sec, 801 P.2d 158 (Utah Ct. App. 1990).
Final order.
Administrative law judge's denial of motions to dismiss petitions of the
Division of Occupational and Professional Licensing allowed the proceeding to
continue in the agency and was not a final order for purposes of judicial
review. Barney v. Division of Occupational and Professional Licensing, 828 P.2d
542 (Utah Ct. App. 1992). cert, denied, 843 P.2d 516 (Utah 1992).
Nonfmal agency orders do not divest the agency of jurisdiction. Maverik
Country Stores, Inc. v. Industrial Comm'n, 860 P.2d 944 (Utah Ct. App. 1993).
Because an order by the Division of Occupational and Professional Licensing
converting a citation proceeding from an informal to a formal proceeding was
not a "final agency action," the Court of Appeals lacked jurisdiction to
consider a petition for review of that order. Merit Elec. & Instrumentation v.
Utah Dep't of Commerce, 271 Utah Adv. Rep. 8 (Utah Ct. App. 1995).
Function of district court.
Subsection (1) provides that all final agency decisions through formal
adjudicative proceedings will be reviewed by the Utah Supreme Court or Court of
Appeals. Therefore, the district court will no longer function as intermediate
appellate court except to review informal adjudicative proceedings de novo
pursuant to § 63-46b-15(l)(a). In re Topik, 761 P.2d 32 (Utah Ct. App. 1988),
cert, denied, 773 P.2d 45 (Utah 1989).
Jurisdictional hearing by board.
The Court of Appeals had jurisdiction over appeal from jurisdictional hearing
conducted by a hearing officer appointed by the Career Service Review Board
since the hearing was a formal adjudicative proceeding. Lopez v. Career Serv.
Review Bd., 834 P.2d 568 (Utah Ct. App.), cert, denied, 843 P.2d 1042 (Utah 1992).
Prior practice.
Ten agency decisions in which pharmacists committed equal or allegedly more
significant violations of the law, but received substantially lighter penalties
than petitioner received, raised a question about the consistency of his
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penalty with prior agency practice. Pickett v. Utah Dep't of Commerce, 858 P.2d
187 (Utah Ct. App. 1993).
Review.
Because POST (Division of Peace Officer Standards and Training) did not
conduct any formal proceedings, and petitioner's filing of a "complaint" with
POST about an officer did not require it to do so, the appellate court did not
have jurisdiction to review POST's decision not to pursue decertification of
POST officer. Nielson v. Division of Peace Officer Stds. & Training, 851 P.2d
1201 (Utah Ct. App. 1993).
Standard of review.
Under Subsection (4)(d), it is appropriate for a court to review an agency's
inteipretation of its statutorily granted powers and authority as a question of
law, with no deference to the agency's view of the law. The correction-of-error
standard will be applied to such an issue and the agency's statutory
interpretation will be upheld only if it is concluded to be not erroneous.
Bevans v. Industrial Comm'n, 790 P.2d 573 (Utah Ct. App. 1990).
Under Subsection (4)(d), a court may grant relief based upon an agency's
erroneous interpretation of law. This incorporates the correction-of-error
standard previously applied by the Utah courts in cases involving agency
interpretations of law. Savage Indus., Inc. v. Utah State Tax Comm'n, 811 P.2d
664 (Utah 1991).
The legislature in enacting Subsection (4) intended that the same standard
used for determining the harmfulness of error in appeals from judicial
proceedings should apply to reviews of agency actions. Under this standard, an
error will be harmless if it is sufficiently inconsequential that there is no
reasonable likelihood that the error affected the outcome of the proceedings.
Morton Int'l, Inc. v. Auditing Div. of Utah State Tax Comm'n, 814 P.2d 581
(Utah 1991).
Absent a grant of discretion, a correction-of-error standard is used in
reviewing an agency's interpretation or application of a statutory term. Morton
Int'l, Inc. v. Auditing Div. of Utah State Tax Comm'n, 814 P.2d 581 (Utah
1991); Mor-Flo Indus., Inc. v. Board of Review, 817 P.2d 328 (Utah Ct. App.
1991), cert, denied, 843 P.2d 516 (Utah 1992).
An agency's statutory construction should only be given deference when there
is a grant of discretion to the agency concerning the language in question,
either expressly made in the statute or implied from the statutory language.
Morton Int'l, Inc. v. Auditing Div. of Utah State Tax Comm'n, 814 P.2d 581
(Utah 1991); Uintah Oil Ass'n v. County Bd. of Equalization, 853 P.2d 894 (Utah 1993).
Constitutional questions are characterized as questions of law, and under
Subsection (4)(d), agency determinations of general law -- which include
interpretations of the state and federal constitutions ~ are to be reviewed
under a correction-of-error standard, giving no deference to the agency's
decision. Questar Pipeline Co. v. Utah State Tax Comm'n, 817 P.2d 316 (Utah 1991).
Under Subsection (4)(a), the Court of Appeals reviews the constitutionality
of the statute upon which an agency's action is based without deference, as a
conclusion of law. Velarde v. Board of Review, 831 P.2d 123 (Utah Ct. App. 1992).
Because courts should uphold agency rules if they are reasonable and
rational, courts should also uphold reasonable and rational departures from
those rules by the agency absent a showing that the departure violated some
other right. Union Pac. R.R. v. Auditing Div., 842 P.2d 876 (Utah 1992).
Deference is given to an agency's statutory construction only when there is a
grant of discretion to the agency concerning the language in question, either
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expressly made in the statute or implied from the statutory language. Absent a
grant of discretion, a correction-of-error standard is used in reviewing an
agency's interpretation or application of a statutory term. Horton v. Utah
State Retirement Bd., 842 P.2d 928 (Utah Ct. App. 1992).
Since § 35-4-5(b)(l) provides that a claimant is ineligible for unemployment
benefits if the individual is "discharged for just cause . . . if so found by
the commission," the appellate court reviews the action of the Board of Review
of the Utah Industrial Commission under Subsection (4)(h)(i) of this section
for reasonableness. Albertsons, Inc. v. Department of Emp. Sec, 854 P.2d 570
(Utah Ct. App. 1993).
~ Interpretation of statutory term.
Absent a grant of discretion, a correction-of-error standard is used in
reviewing an agency's interpretation or application of a statutory term such
as "injuriously exposed to the hazards of such disease" in § 35-2-105. However,
when the legislature either expressly or implicitly grants the agency
discretion to interpret or apply a statutory term, a court will review the
agency's interpretation or application under a reasonableness standard. Luckau
v. Board of Review of Indus. Comm'n. 840 P.2d 811 (Utah Ct. App. 1992). cert,
denied, 853 P.2d 897 (Utah 1993).
-- Questions of law.
Intermediate deference should be granted to an agency's interpretation or
application of specific laws when the legislature has explicitly or implicitly
delegated discretion to the agency to interpret or apply that law. If there is
no explicit delegation of discretion, and the issues are questions of
constitutional law and statutory construction on which the commission's
experience and expertise will be of no real assistance, the standard of
intermediate deference should not be applied. Zissi v. State Tax Comm'r. 842
P.2d 848 (Utah 1992).
Substantial evidence test.
In applying the "substantial evidence test," the appellate court reviews the
"whole record" before the court, and this review is distinguishable from both a
de novo review and the "any competent evidence" standard of review. Grace
Drilling Co. v. Board of Review. 776 P.2d 63 (Utah Ct. App. 1989).
The "substantial evidence test" of Subsection (4)(g) grants appellate courts
greater latitude in reviewing the record than was previously granted under the
Utah Employment Security Act's "any evidence of substance test." Grace Drilling
Co. v. Board of Review, 776 P.2d 63 (Utah Ct. App. 1989).
"Substantial evidence" is more than a mere "scintilla" of evidence, though
something less than the weight of the evidence. It is such relevant evidence as
a reasonable mind might accept as adequate to support a conclusion. Grace
Drilling Co. v. Board of Review, 776 P.2d 63 (Utah Ct. App. 1989).
"Substantial evidence" is that quantum and quality of relevant evidence that
is adequate to convince a reasonable mind to support a conclusion. First Nat'l
Bank v. County Bd. of Equalization, 799 P.2d 1163 (Utah 1990); United States W.
Communications, Inc. v. Public Serv. Comm'n. 882 P.2d 141 (Utah 1994).
The party challenging the findings must marshal all of the evidence
supporting the findings and show that despite the supporting facts, the
agency's findings are not supported by substantial evidence. First Nat'l Bank
v. County Bd. of Equalization, 799 P.2d 1163 (Utah 1990); Intermountain Health
Care, Inc. v. Board of Review, 839 P.2d 841 (Utah Ct. App. 1992).
Substantial prejudice.
Agency decision revoking social worker's license was reversed and his case
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was remanded for a new hearing, because the failure to afford him an
opportunity to cross-examine the witnesses against him resulted in "substantial
prejudice." D.B. v. Division of Occupational & Professional Licensing, 779 P.2d
1145 (Utah Ct. App. 1989).
The "substantial prejudice" phrase in Subsection (4) relates to the damage or
harm suffered by the person seeking review and was written to ensure that a
court will not issue advisory opinions reviewing agency action when no true
controversy has resulted from that action. The phrase does not relate to the
degree of deference a court must give an agency decision. Savage Indus., Inc.
v. Utah State Tax Comm'n, 811 P.2d 664 (Utah 1991).
Extension was properly granted to employee who filed a request for extension
of time to appeal one day before the cut-off date, when employer did not claim
in its motion opposing the extension that it would be substantially prejudiced
thereby. The test for substantial prejudice was not, as the employer claimed,
the fact that it received an unfavorable result, but whether it was given a
full and fair consideration of the issues. Commercial Carriers v. Industrial
Comm'n, 888 P.2d 707 (Utah Ct. App. 1994), cert, denied, 899 P.2d 1231 (Utahl995).
Whole record test.
The "whole record test" necessarily requires that a party challenging the
board's findings of fact must marshall all of the evidence supporting the
findings and show that despite the supporting facts, and in light of the
conflicting or contradictory evidence, the findings are not supported by
substantial evidence. Grace Drilling Co. v. Board of Review. 776 P.2d 63 (Utah
Ct.App. 1989).
Under the "whole record test," a court must consider not only the evidence
supporting the board's factual findings, but also the evidence that fairly
detracts from the weight of the board's evidence. Grace Drilling Co. v. Board
of Review, 776 P.2d 63 (Utah Ct. App. 1989).
Cited in Law Offices of David Paul White & Assocs. v. Board of Review, 778
P.2d 20 (Utah Ct. App. 1989); Zimmerman v. Industrial Comm'n, 785 P.2d 1127
(Utah Ct. App. 1989); Nyrehn v. Industrial Comm'n. 800 P.2d 330 (Utah Ct. App.
1990); Fred Meyer v. Industrial Comm'n, 800 P.2d 825 (Utah Ct. App. 1990);
Heinecke v. Department of Commerce, 810 P.2d 459 (Utah Ct. App. 1991); In re
SAM Oil, Inc., 817 P.2d 299 (Utah 1991); Salt Lake County ex rel. County Bd. of
Equalization v. State Tax Comm'n, 819 P.2d 776 (Utah 1991); Bennion v. ANR
Prod. Co., 819 P.2d 343 (Utah 1991); Johnson-Bowles Co. v. Department of
Commerce, 829 P.2d 101 (Utah Ct. App. 1991); Department of Air Force v. Swider,
824 P.2d 448 (Utah Ct. App. 1991); Southern Utah Wilderness Alliance v. Board
of State Lands & Forestry, 830 P.2d 233 (Utah 1992); Ferro v. Utah Dep't of
Commerce, 828 P.2d 507 (Utah Ct. App. 1992); MCI Telecommunications Corp. v.
Public Serv. Comm'n, 840 P.2d 765 (Utah 1992); Cross v. Board of Review, 824
P.2d 1202 (Utah Ct. App. 1992); Giesbrecht v. Board of Review, 828 P.2d 544
(Utah Ct. App. 1992); Stokes v. Board of Review, 832 P.2d 56 (Utah Ct. App.
1992); Stewart v. Board of Review, 831 P.2d 134 (Utah Ct. App. 1992); Holland
v. State Office of Educ, 834 P.2d 596 (Utah Ct. App. 1992); Anderson v. Public
Serv. Comm'n, 839 P.2d 822 (Utah 1992); Gibson v. Department of Emp. Sec, 840
P.2d 780 (Utah Ct. App. 1992), cert, denied, 853 P.2d 897 (Utah 1993); LaSal
Oil Co. v. Department of Envtl. Quality, 843 P.2d 1045 (Utah Ct. App. 1992);
King v. Industrial Comm'n. 850 P.2d 1281 (Utah Ct. App. 1993); Board of
Equalization v. Sinclair Oil Corp., 853 P.2d 892 (Utah 1993); Niederhauser
Ornamental & Metal Works Co. v. Tax Comm'n, 858 P.2d 1034 (Utah Ct. App. 1993),
cert, denied, 870 P.2d 957 (Utah 1994); Thorup Bros. Constr. v. Auditing Div.
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of Utah State Tax Comm'n. 860 P.2d 324 (Utah 1993); Tasters Ltd. v. Department
of Emp. Sec, 863 P.2d 12 (Utah Ct. App. 1993): South Davis Community Hosp. v.
Department of Health. 869 P.2d 979 (Utah Ct. App. 1994); Chase v. Industrial
Comm'n. 872 P.2d 415 (Utah Ct. App. 1994); US West Communications, Inc. v.
Public Serv. Comm'n, 268 Utah Adv. Rep. 27 (Utah 1995): V-l Oil Co. v.
Department of Envt'l Quality, 274 Utah Adv. Rep. 40 (Utah Ct. App. 1995).

63-46b-l 7 Judicial review — Type of relief.
(1) (a) In either the review of informal adjudicative proceedings by the
district court or the review of formal adjudicative proceedings by an
appellate court, the court may award damages or compensation only to the
extent expressly authorized by statute.
(b) In granting relief, the court may:
(i) order agency action required by law;
(ii) order the agency to exercise its discretion as required by law;
(iii) set aside or modify agency action;
(iv) enjoin or stay the effective date of agency action; or
(v) remand the matter to the agency for further proceedings.
(2) Decisions on petitions for judicial review of final agency action are
reviewable by a higher court, if authorized by statute.
History: C. 1953, 63-46b-17, enacted by L. 1987. ch. 161, §273.
NOTES, REFERENCES, AND ANNOTATIONS
NOTES TO DECISIONS
ANALYSIS
Scope of review.
Statutory interpretation.
Scope of review.
The agency's factual findings will be upheld if they are supported by
substantial evidence when viewed in light of the whole record before the court. Johnson v. Department of Emp. Sec, 782 P.2d 965 (Utah Ct. App. 1989).
The agency's application of law to its factual findings will not be disturbed
unless its determination exceeds the bounds of reasonableness and rationality.
Johnson v. Department of Emp. Sec, 782 P.2d 965 (Utah Ct. App. 1989).
Statutory interpretation.
The court does not defer to an agency's statutory interpretation unless the
legislature has explicitly, or implicitly, granted the agency discretion to
interpret the statutory language at issue. Belnorth Petro. Corp. v. State Tax
Comm'n, 845 P.2d 266 (Utah Ct. App.), cert, denied, 859 P.2d 585 (Utah 1993).

63-46b-18 Judicial review -- Stay and other temporary remedies pending
final disposition.
(1) Unless precluded by another statute, the agency may grant a stay of its
order or other temporary remedy during the pendency of judicial review,
according to the agency's rules.
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(2) Parties shall petition the agency for a stay or other temporary remedies
unless extraordinary circumstances require immediate judicial intervention.
(3) If the agency denies a stay or denies other temporary remedies requested
by a party, the agency's order of denial shall be mailed to all parties and
shall specify the reasons why the stay or other temporary remedy was not granted.
(4) If the agency has denied a stay or other temporary remedy to protect the
public health, safety, or welfare against a substantial threat, the court may
not grant a stay or other temporary remedy unless it finds that:
(a) the agency violated its own rules in denying the stay; or
(b) (i) the party seeking judicial review is likely to prevail on the
merits when the court finally disposes of the matter;
(ii) the party seeking judicial review will suffer irreparable injury
without immediate relief;
(iii) granting relief to the party seeking review will not substantially
harm other parties to the proceedings; and
(iv) the threat to the public health, safety, or welfare relied upon by
the agency is not sufficiently serious to justify the agency's action
under the circumstances.
History C 1953, 63-46b-18, enacted by L. 1987, ch. 161, § 274

63-46b-19 Civil enforcement.
(1) (a) In addition to other remedies provided by law, an agency may seek
enforcement of an order by seeking civil enforcement in the district courts.
(b) The action seeking civil enforcement of an agency's order must name, as
defendants, each alleged violator against whom the agency seeks to obtain
civil enforcement.
(c) Venue for an action seeking civil enforcement of an agency's order
shall be determined by the requirements of the Utah Rules of Civil Procedure.
(d) The action may request, and the court may grant, any of the following:
(i) declaratory relief;
(ii) temporary or permanent injunctive relief;
(iii) any other civil remedy provided by law; or
(iv) any combination of the foregoing.
(2) (a) Any person whose interests are directly impaired or threatened by the
failure of an agency to enforce an agency's order may timely file a
complaint seeking civil enforcement of that order, but the action may not be
commenced:
(i) until at least 30 days after the plaintiff has given notice of his
intent to seek civil enforcement of the alleged violation to the agency
head, the attorney general, and to each alleged violator against whom the
petitioner seeks civil enforcement;
(ii) if the agency has filed and is diligently prosecuting a complaint
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seeking civil enforcement of the same order against the same or a
similarly situated defendant; or
(Hi) if a petition forjudicia) review of the same order has been filed
and is pending in court.
(b) The complaint seeking civil enforcement of an agency's order must name,
as defendants, the agency whose order is sought to be enforced, the agenc\
that is vested with the power to enforce the order, and each alleged
violator against whom the plaintiff seeks civil enforcement.
(c) Except to the extent expressly authorized by statute, a complaint
seeking civil enforcement of an agency's order may not request, and the
court may not grant, any monetary payment apart from taxable costs.
(3) In a proceeding for civil enforcement of an agency's order, in addition
to any other defenses allowed by law, a defendant may defend on the ground that:
(a) the order sought to be enforced was issued by an agency without
jurisdiction to issue the order;
(b) the order does not apply to the defendant;
(c) the defendant has not violated the order; or
(d) the defendant violated the order but has subsequently complied.
(4) Decisions on complaints seeking civil enforcement of an agency's order
are reviewable in the same manner as other civil cases.
History. C. 1953, 63-46M9, enacted by L. 1987, ch. 161, § 275.

63-46b-20 Emergency adjudicative proceedings.
(1) An agency may issue an order on an emergency basis without complying with
the requirements of this chapter if:
(a) the facts known by the agency or presented to the agency show that an
immediate and significant danger to the public health, safety, or welfare exists; and
(b) the threat requires immediate action by the agency.
(2) In issuing its emergency order, the agency shall:
(a) limit its order to require only the action necessary to prevent or
avoid the danger to the public health, safety, or welfare;
(b) issue promptly a written order, effective immediately, that includes a
brief statement of findings of fact, conclusions of law, and reasons for the
agency's utilization of emergency adjudicative proceedings; and
(c) give immediate notice to the persons who are required to comply with the order.
(3) If the emergency order issued under this section will result in the
continued infringement or impairment of any legal right or interest of any
party, the agency shall commence a formal adjudicative proceeding in accordance
with the other provisions of this chapter.
History: C. 1953, 63-46b-20, enacted by L. 1987, ch. 161, § 276.
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63-46b-21 Declaratory orders.
(1) Any person may file a request for agency action, requesting that the
agency issue a declaratory order determining the applicability of a statute,
rule, or order within the primary jurisdiction of the agency to specified circumstances.
(2) Each agency shall issue rules that:
(a) provide for the form, contents, and filing of petitions for declaratory orders;
(b) provide for the disposition of the petitions;
(c) define the classes of circumstances in which the agency will not issue
a declaratory order;
(d) are consistent with the public interest and with the general policy of
this chapter; and
(e) facilitate and encourage agency issuance of reliable advice.
(3) (a) An agency may not issue a declaratory order if:
(i) the request is one of a class of circumstances that the agency has by
rule defined as being exempt from declaratory orders; or
(ii) the person requesting the declaratory order participated in an
adjudicative proceeding concerning the same issue within 12 months of the
date of the present request.
(b) An agency may issue a declaratory order that would substantially
prejudice the rights of a person who would be a necessary party, only if
that person consents in writing to the determination of the matter by a
declaratory proceeding.
(4) Persons may intervene in declaratory proceedings if:
(a) they meet the requirements of Section 63-46b-9; and
(b) they file timely petitions for intervention according to agency rules.
(5) An agency may provide, by rule or order, that other provisions of
Sections 63-46b-4 through 63-46b-13 apply to declaratory proceedings.
(6) (a) After receipt of a petition for a declaratory order, the agency may
issue a written order:
(i) declaring the applicability of the statute, rule, or order in
question to the specified circumstances;
(ii) setting the matter for adjudicative proceedings;
(iii) agreeing to issue a declaratory order within a specified time; or
(iv) declining to issue a declaratory order and stating the reasons for its action.
(b) A declaratory order shall contain:
(i) the names of all parties to the proceeding on which it is based;
(ii) the particular facts on which it is based; and
(iii) the reasons for its conclusion.
(c) A copy of all orders issued in response to a request for a declaratory
proceeding shall be mailed promptly to the petitioner and any other parties.
(d) A declaratory order has the same status and binding effect as any other
order issued in an adjudicative proceeding.
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(7) Unless the petitioner and the agency agree in writing to an extension, if
an agency has not issued a declaratory order within 60 days after receipt of
the petition for a declaratory order, the petition is denied.
History C. 1953, 63-46b-21. enacted by L 1987. ch. 161, § 277; 1988, ch. 72. § 27.

63-46b-22 Transition procedures.
(1) The procedures for agency action, agency review, and judicial review
contained in this chapter are applicable to all agency adjudicative proceedings
commenced by or before an agency on or after January 1, 1988.
(2) Statutes and rules governing agency action, agency review, and judicial
review that are in effect on December 31, 1987, govern all agency adjudicative
proceedings commenced by or before an agency on or before December 31,1987,
even if those proceedings are still pending before an agency or a court on January 1, 1988.
History- C. 1953, 63-46b-22. enacted by L. 1987 (1st S S.), ch. 5, § 1; 1991, ch. 5, § 69.
NOTES. REFERENCES, AND ANNOTATIONS
Amendment Notes. — The 1991 amendment, effective February 11, 1991,
substituted "or" for "and" before "after January 1, 1988" m Subsection (1).
NOTES TO DECISIONS
Cited in USX Corp. v. Industrial Comm'n, 781 P.2d 883 (Utah Ct. App. 1989);
Salt Lake County ex rel. County Bd of Equalization v. State Tax Comm'n, 819
P.2d 776 (Utah 1991); MCI Telecommunications Corp. v. Public Serv. Comm'n, 840
P.2d 765 (Utah 1992); Holland v Career Serv Review Bd.. 856 P.2d 678 (Utah Ct. App. 1993).
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Addendum C

UTAH CODE, 1953
TITLE 19. ENVIRONMENTAL QUALITY CODE
CHAPTER 1. GENERAL PROVISIONS
PART 1. ORGANIZATION
Copyright© 1953, 1971, 1979, 1981, 1983, 1985 by The Allen Smith Company.
Copyright © 1987-1996 by Michie, a division of Reed Elsevier Inc. and Reed Elsevier
Properties Inc. All rights reserved.
CHAPTER 1
GENERAL PROVISIONS
Renumbered. - Former Title 19, Chapter 1, relating to the organization and operation of drainage districts,
was renumbered in 1990 as §§ 17A-2-501 to 17A-2-521.

Parti
Organization.
19-1-101.
19-1-102.
19-1-103.
19-1-104.
19-1-105.
19-1-106.
19-1-107.
19-1-108.

Short title.
Purposes.
Definitions.
Creation of department - Appointment of executive director.
Divisions of department - Control by division directors.
Boards within department.
Environmental Quality Coordinating Committee created - Chair - Function
- Meetings - Per diem and expenses.
Creation of Environmental Quality Restricted Account - Purpose of
restricted account - Sources of funds - Uses of funds.
Part 2
Powers.

19-1-201.
19-1-202.
19-1-203.
19-1-204.
19-1 -205.

Powers of department.
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PARTI
ORGANIZATION

19-1-101 Short title.
This title is known as the "Environmental Quality Code."
History: C. 1953, 19-1-101. enacted by L. 1991, ch. 112, §23.
NOTES, REFERENCES, AND ANNOTATIONS
Effective Dates. - Laws 1991. ch. 112, § 243 makes the act effective on July 1, 1991.
COLLATERA L REFERENCES
J. Energy, Nat. Res. and Envir. L. -- Recent Developments in Intermountain
Environmental Law, 13 J. Energy, Nat. Resources. & Envtl. L. 209 (1993).
Am.Jur.2d. — 61A Am. Jur. 2d Pollution Control § 46 et seq.
C.J.S. -- 39A C.J.S. Health and Environment § 115 et seq.
A.L.R. — Liability insurance coverage for violations of antipollution laws, 87 A.L.R.4th 444.
Third-party defense to liability under § 107 of Comprehensive Environmental
Response, Compensation, and Liability Act (42 USCS § 9607), 105 A.L.R. Fed. 21.

19-1-102 Purposes.
The purpose of this title is to:
(1) clarify the powers and duties of the Department of Environmental
Quality in relationship to local health departments;
(2) provide effective, coordinated management of state environmental concerns;
(3) safeguard public health and quality of life by protecting and improving
environmental quality while considering the benefits to public health, the
impacts on economic development, property, wildlife, tourism, business,
agriculture, forests, and other interests, and the costs to the public and to industry; and
(4) (a) strengthen local health departments' environmental programs;
(b) build consensus among the public, industry, and local governments in
developing environmental protection goals; and
(c) appropriately balance the need for environmental protection with the
need for economic and industrial development.
History: C. 1953, 19-1-102, enacted by L. 1991, ch. 112, § 24.
NOTES, REFERENCES, AND ANNOTATIONS
Effective Dates. -- Laws 1991, ch. 112, § 243 makes the act effective on July 1, 1991.

19-1-103. Definitions.
As used in this title:
(1) "Department" means the Department of Environmental Quality.
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(2) "Executive director" means the executive director of the department
appointed pursuant to Section 19-1-104.
(3) "Local health department" means a local health department as defined in
Title 26A, Chapter 1, Part 1.
(4) "Person" means an individual, trust, firm, estate, company,
corporation, partnership, association, state, state or federal agency or
entity, municipality, commission, or political subdivision of a state.
History: C. 1953, 19-1-103, enacted by L. 1991, ch. 112, §25.
NOTES. REFERENCES, AND ANNOTATIONS
Effective Dates. - Laws 1991, ch. 112, § 243 makes the act effective on July 1, 1991.
Cross-References. - "Local health department" defined, § 26A-1 -102(5).

19-1-104. Creation of department - Appointment of executive director.
(1) There is created within state government the Department of Environmental
Quality. The department shall be administered by an executive director.
(2) The executive director shall be appointed by the governor with the advice
and consent of the Senate and shall serve at the pleasure of the governor.
(3) The executive director shall have demonstrated the necessary
administrative and professional ability through education and experience to
efficiently and effectively manage the department's affairs.
(4) The Legislature shall fix the compensation of the executive director in
accordance with Title 67, Chapter 22.
History: C. 1953, 19-1-104. enacted by L. 1991, ch. 112, §26.
NOTES. REFERENCES. AND ANNOTATIONS
Effective Dates. -- Laws 1991, ch. 112, § 243 makes the act effective on July 1, 1991.

19-1-105. Divisions of department - Control by division directors.
(1) The following divisions are created within the department:
(a) the Division of Air Quality, to administer Title 19, Chapter 2;
(b) the Division of Drinking Water, to administer Title 19, Chapter 4;
(c) the Division of Environmental Response and Remediation, to administer
Title 19, Chapter 6, Parts 3 and 4;
(d) the Division of Radiation, to administer Title 19, Chapter 3;
(e) the Division of Solid and Hazardous Waste, to administer Title 19,
Chapter 6, Parts 1, 2, and 5; and
(f) the Division of Water Quality, to administer Title 19, Chapter 5.
(2) Each division is under the immediate direction and control of a division
director appointed by the executive director.
(3) Each division director shall possess the necessary administrative skills
and training to adequately qualify him for his position. He shall have graduated from

accredited college or university with:
(a) a four-year degree in physical or biological science or engineering;
(b) a relaled degree; or
(c) a degree in law.
(4) Each director may be removed at the will of the executive director.
History C 1953. 19-1-105, enacted by L. 1991, ch. 112, § 27
NOTES, REFERENCES, AND ANNOTATIONS
Effective Dates - Laws 1991. ch 112, § 243 makes the act effective on July 1, 1991.

19-1-106. Boards within department.
(1) The following policymaking boards are created within the department:
(a) the Air Quality Board, appointed under Section 19-2-103;
(b) the Radiation Control Board, appointed under Section 19-3-103;
(c) the Drinking Water Board, appointed under Section 19-4-103;
(d) the Water Quality Board, appointed under Section 19-5-103; and
(e) the Solid and Hazardous Waste Control Board, appointed under Section 19-6-103.
(2) The authority of the boards created in Subsection (1) is limited to the
specific authority granted them under this title.
History C 1953, 19-1-106, enacted by L 1991, ch 112, §28
NOTES. REFERENCES, AND ANNOTATIONS
Sunset Act - See Section 63-55-219 for the repeal dates of the Air Quality
Board. Solid and Hazardous Waste Control Board. Drinking Water Board, and Water Quality Board.
Effective Dates -- Laws 1991, ch. 112, § 243 makes the act effective on July 1, 1991

19-1-107. Environmental Quality Coordinating Committee created - Chair Function - Meetings - Per diem and expenses.
(1) There is created within the department the Emironmental Quality
Coordinating Committee.
(2) The committee comprises:
(a) the chairmen of the Air Quality Board, the Water Quality Board, the
Drinking Water Board, and the Solid and Hazardous Waste Control Board;
(b) the executive directors of the Departments of Natural Resources,
Health, and Environmental Quality;
(c) the commissioner of the Department of Agriculture; and
(d) a local health officer.
(3) The executive director of the Department of Environmental Quality is the
chair of the committee.
(4) The committee shall coordinate environmental policy decisions between
departments and assist in the development of environmental quality plans for the state.
(5) The committee shall meet on a regular basis on a schedule established by the chair.
(6) (a) (i) Members who are not government employees shall receive no
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compensation or benefits for their services, but may receive per diem and
expenses incurred in the performance of the member's official duties at
the rates established by the Division of Finance under Sections 63A-3-106
and63A-3-107.
(ii) Members may decline to receive per diem and expenses for their service.
(b) (i) State government officer and employee members who do not receive
salary, per diem, or expenses from their agency for their service may
receive per diem and expenses incurred in the performance of their
official duties from the committee at the rates established by the
Division of Finance under Sections 63A-3-106 and 63A-3-107.
(ii) State government officer and employee members may decline to receive
per diem and expenses for their service.
(c) (i) Local government members who do not receive salary, per diem, or
expenses from the entity that they represent for their service may receive
per diem and expenses incurred in the performance of their official duties
at the rates established by the Division of Finance under Sections 63A-3106and63A-3-107.
(ii) Local government members may decline to receive per diem and
expenses for their service.
History C 1953. 19-1-107. enacted by L 1991. ch 112. § 29; 1996, ch 243. § 48
NOTES. REFERENCES, AND ANNOTATIONS
Amendment Notes -- The 1996 amendment, effective April 29, 1996, added
Subsection (6) and made stylistic changes.
Effective Dates - Laws 1991, ch. 112. § 243 makes the act effective on July 1, 1991.
Cross-Refeiences -- Department of Agriculture, commissioner, § 4-2-3.
Department of Health, executive director, § 26-1-8.
Department of Natural Resources, executive director, § 63-34-5
Local health authorities, Title 26A.

19-1-108. Creation of Environmental Quality Restricted Account - Purpose of
restricted account - Sources of funds - Uses of funds.
(1) There is created the Environmental Quality Restricted Account.
(2) The sources of monies for the restricted account are:
(a) radioactive waste disposal fees collected under Section 19-3-106;
(b) hazardous waste disposal fees collected under Section 19-6-118;
(c) PCB waste disposal fees collected under Section 19-6-118.5;
(d) nonhazardous solid waste disposal fees collected under Section 19-6-119; and
(e) all investment income derived from money in the restricted account
created in this section.
(3) In each fiscal year, the first $500,000 collected from all waste disposal
fees listed in Subsection (2), collectively, shall be deposited in the General
Fund as free revenue. The balance shall be deposited in the restricted account
created in this section.
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(4) The Legislature may annually appropriate monies from the Environmental
Quality Restricted Account to:
(a) the department for the costs of administering radiation control programs;
(b) the department for the costs of administering solid and hazardous waste
programs; and
(c) the Hazardous Substances Mitigation Fund, up to $400,000, for purposes
set forth in Title 19, Chapter 6, Part 3, Hazardous Substances Mitigation Act.
(5) In order to stabilize funding for the radiation control program and the
solid and hazardous waste program, the Legislature shall in years of excess
revenues reserve in the restricted account sufficient monies to meet
departmental needs in years of projected shortages.
(6) The Legislature may not appropriate money from the General Fund to the
department as a supplemental appropriation to cover the costs of the radiation
control program and the solid and hazardous waste program in an amount
exceeding 25% of the amount of waste disposal fees collected during the most
recent prior fiscal year.
(7) The Legislature may annually appropriate not more than $200,000 from this
account to the Department of Public Safety, created in Section 53-1-103, to be
used by that department solely for hazardous materials:
(a) management training; and
(b) response preparation and emergency response training.
(8) AH funds appropriated under this part that are not expended at the end
of the fiscal year lapse into the account created in Subsection (1).
History: C. 1953. 19-1-108, enacted by L. 1995, ch. 324, § 1.
NOTES, REFERENCES, AND ANNOTATIONS
Effective Dates. -- Laws 1995, ch. 324, § 17 makes this section effective on July 1. 1995.

PART 2
POWERS
19-1 -201 Powers of department.
(1) The department shall:
(a) enter into cooperative agreements with the Department of Health to
delineate specific responsibilities to assure that assessment and management
of risk to human health from the environment are properly administered;
(b) consult with the Department of Health and enter into cooperative
agreements, as needed, to ensure efficient use of resources and effective
response to potential health and safety threats from the environment, and to
prevent gaps in protection from potential risks from the environment to
specific individuals or population groups; and
(c) coordinate implementation of environmental programs to maximize
efficient use of resources by developing, with local health departments, a
6

Comprehensive Environmental Service Delivery Plan that:
(i) recognizes that the department and local health departments are the
foundation for providing environmental health programs in the state;
(ii) delineates the responsibilities of the department and each local
health department for the efficient delivery of environmental programs
using federal, state, and local authorities, responsibilities, and resources;
(iii) provides for the delegation of authority and pass through of
funding to local health departments for environmental programs, to the
extent allowed by applicable law, identified in the plan, and requested b\
the local health department; and
(iv) is reviewed and updated annually.
(2) The department may:
(a) investigate matters affecting the environment;
(b) investigate and control matters affecting the public health when caused
by environmental hazards;
(c) prepare, publish, and disseminate information to inform the public
concerning issues involving environmental quality;
(d) establish and operate programs, as authorized by this title, necessary
for protection of the environment and public health from environmental hazards;
(e) use local health departments in the delivery of environmental health
programs to the extent provided by law;
(f) enter into contracts with local health departments or others to meet
responsibilities established under this title;
(g) acquire real and personal property by purchase, gift, devise, and other
lawful means;
(h) prepare and submit to the governor a proposed budget to be included in
the budget submitted by the governor to the Legislature;
(i) (i) establish a schedule of fees that may be assessed for actions and
services of the department according to the procedures and requirements of
Section 63-38-3.2; and
(ii) in accordance with Section 63-38-3.2, all fees shall be reasonable,
fair, and reflect the cost of services provided;
(j) prescribe by rule reasonable requirements not inconsistent with law
relating to environmental quality for local health departments;
(k) perform the administrative functions of the boards established by
Section 19-1-106, including the acceptance and administration of grants from
the federal government and from other sources, public or private, to carry
out the board's functions; and
(1) upon the request of any board or the executive secretary, provide
professional, technical, and clerical staff and field and laboratory
services, the extent of which are limited by the funds available to the
department for the staff and services.
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History: C. 1953, 19-1-201, enacted by L 1991. ch. 112, §30; 1995. ch. 28, §5; 1995, ch. 324, § 2.
NOTES. REFERENCES, AND ANNOTATIONS
Amendment Notes - The 1995 amendment by ch 28. effective May 1, 1995.
deleted Subsection (l)(d). setting a deadline for plan submission, made a
related stylistic change, and substituted "63-38-3.2" foi "63-38-3" m Subsection (2)(i).
The 1995 amendment by ch. 324. effective July 1, 1995, rewrote Subsection
(2)(i) to specify that compliance with § 63-38-3.2 is necessary when establishing a schedule of fees
This section is set out as reconciled by the Office of Legislative Research and General Counsel
Effective Dates. -- Laws 1991. ch 112, § 243 makes the act effective on July 1. 1991.

19-1-202 Duties and powers of the executive director.
(1) The executive director shall:
(a) administer and supervise the department;
(b) coordinate policies and program activities conducted through boards,
divisions, and offices of the department;
(c) approve the proposed budget of each board, division, and office within
the department;
(d) approve all applications for federal grants or assistance in support of
any department program; and
(e) with the governor's specific, prior approval, expend funds appropriated
by the Legislature necessary for participation by the state in any fund,
property, or sendee provided by the federal government.
(2) The executive director may:
(a) issue orders to enforce state laws and rules established by the
department except where the enforcement power is given to a board created
under Section 19-1-106, unless the executive director finds that a condition
exists which creates a clear and present hazard to the public health or the
environment and which requires immediate action, and if the enforcement
power is vested with a board created under Section 19-1-106, the executive
director may with the concurrence of the governor order any person causing
or contributing to the condition to reduce, mitigate, or eliminate the condition;
(b) with the approval of the governor, participate in the distribution,
disbursement, or administration of any fund or service, advanced, offered,
or contributed by the federal government for purposes consistent with the
powers and duties of the department;
(c) accept and receive funds and gifts available from private and public
groups for the purposes of promoting and protecting the public health and
the environment and expend the funds as appropriated by the Legislature;
(d) make policies not inconsistent with law for the internal administration
and government of the department, the conduct of its employees, and the
custody, use, and preservation of the records, papers, books, documents, and
property of the department;
(e) create advisory committees as necessary to assist in carrying out the
provisions of this title;
8

(f) appoint division directors who may be removed at the will of the
executive director and who shall be compensated in an amount fixed by the
executive director;
(g) advise, consult, and cooperate with other agencies of the state, the
federal government other states and interstate agencies, affected groups,
political subdivisions, and industries in carrying out the purposes of this title;
(h) consistent with Title 67, Chapter 19, Utah State Personnel Management
Act, employ employees necessary to meet the requirements of this title;
(i) authorize any employee or representative of the division to conduct
inspections as permitted in this title;
(j) encourage, participate in, or conduct any studies, investigations,
research, and demonstrations relating to hazardous materials or substances
releases necessary to meet the requirements of this title;
(k) collect and disseminate information about hazardous materials or
substances releases; and
(1) review plans, specifications, or other data relating to hazardous
substances releases as provided in this title.
History: C. 1953, 26-14d-202. enacted by L. 1989. ch. 190, § 4; renumbered by L. 1991, ch. 112, §31.
NOTES, REFERENCES, AND ANNOTATIONS
Amendment Notes. -- The 1991 amendment, effective July 1. 1991. renumbered this section, which
formerly appeared as § 26-14d-202; added Subsection (1); redesignated the former introductory language
as Subsection (2) and inserted "executive"; added Subsections (2)(a) through (2)(f); redesignated former
Subsections (1) through (5) as present Subsections (2)(g) through (2)(k); deleted former Subsection (6)
which read "enforce rules by issuing orders"; redesignated former Subsection (7) as present Subsection
(2)(1): and made related and stylistic changes throughout.

19-1-203 Representatives of department authorized to enter regulated premises.
(1) Authorized representatives of the department, upon presentation of
appropriate credentials, may enter at reasonable times upon the premises of
properties regulated under this title to perform inspections to insure
compliance with rules made by the department.
(2) The inspection authority provided in this section does not apply to
chapters in this title which provide for specific inspection procedures and
authority.
History: C. 1953, 19-1-203, enacted by L. 1991, ch. 112, § 32.
NOTES. REFERENCES. AND ANNOTATIONS
Effective Dates. -- Laws 1991, ch. 112, § 243 makes the act effective on July 1, 1991.

19-1-204 Legal advice and representation for department.
(1) The attorney general is the legal adviser for the department and the
executive director and shall defend them in all actions and proceedings brought
9

against either of them.
(2) The attorney general or the county attorney of the county in which a
cause of action arises or a public offense occurs shall bring any civil or
criminal action requested by the executive director or any board created in
Section 19-1-106 to abate a condition which exists in violation of, or to
prosecute for the violation of or for the enforcement of, the laws or
standards, orders, and rules of the department.
History: C. 1953, 19-1-204, enacted by L. 1991, ch. 112. §33.
NOTES, REFERENCES, AND ANNOTATIONS
Effective Dates. - Laws 1991, ch. 112, § 243 makes the act effective on July 1, 1991.
Cross-References. — Attorney general, § 67-5-1 et seq.
County attorneys, § 17-18-1 et seq.

19-1-205 Assumption of responsibilities.
The department assumes all the policymaking functions, regulatory and
enforcement powers, rights, duties, and responsibilities of the Division of
Environmental Health, the Air Conservation Committee, the Solid and Hazardous
Waste Committee, the Utah Safe Drinking Water Committee, and the Water
Pollution Control Committee previously vested in the Department of Health and
its executive director:
(1) including programs for individual wastewater disposal systems, liquid
scavenger operations, and vault and earthen pit privies; but
(2) excluding all other sanitation programs, which shall be administered by
the Department of Health.
History: C. 1953, 19-1-205. enacted by L. 1991, ch. 112, § 34.
NOTES, REFERENCES, AND ANNOTATIONS
Compiler's Notes. - The entities named in the introductory paragraph were
subdivisions of the Department of Health until the 1991 creation of this title,
which contains provisions renumbered from Title 26, the Health Code.
Effective Dates. - Laws 1991, ch. 112, § 243 makes the act effective on July 1, 1991.

PART 3
ADMINISTRATION
19-1-301 Adjudicative proceedings.
The department and its boards shall comply with the procedures and
requirements of Title 63, Chapter 46b, Administrative Procedures Act.
History: C. 1953, 19-1-301. enacted by L. 1991, ch. 112, §35.
NOTES, REFERENCES, AND ANNOTATIONS
Effective Dales. -- Laws 1991, ch. 112, § 243 makes the act effective on July 1, 1991.
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19-1-302 Violation of laws and orders unlawful.
It is unlawful for any person:
(1) to violate the provisions of the laws of this title or the terms of any
order or rule issued under it; or
(2) to fail to remove or abate from private property under the person's
control at his own expense within 48 hours, or such other reasonable time
the department determines, after being ordered to do so, any nuisance,
source of filth, or other sanitation violation.
History: C. 1953, 19-1-302. enacted by L. 1991, ch. 112, §36.
NOTES. REFERENCES, AND ANNOTATIONS
Effective Dates. -- Laws 1991, ch. 112, § 243 makes the act effective on July 1. 1991.

19-1-303 Criminal and civil penalties — Liability for violations.
(1) (a) Any person who violates any provision of this title or lawful orders
or rules adopted under this title by the department shall:
(i) in a civil proceeding be assessed a penalty not to exceed the sum of
$5,000; or
(ii) in a criminal proceeding:
(A) for the first violation, be guilty of a class B misdemeanor; and
(B) for a subsequent similar violation within two years, be guilty of a
class A misdemeanor.
(b) In addition, a person is liable for any expense incurred by the
department in removing or abating any violation.
(2) Assessment or conviction under this title does not relieve the person
assessed or convicted from civil liability for any act which was also a
violation of the public health laws.
(3) Each day of violation of this title or rules made by the department under
it may be considered a separate violation.
(4) The enforcement procedures and penalties provided in Subsections (1)
through (3) do not apply to chapters in this title which provide for other
specific enforcement procedures and penalties.
(5) Unless otherwise specified in statute, the department shall deposit all
civil penalties and fines imposed and collected under this title into the
General Fund.
History: C. 1953, 19-1-303, enacted by L. 1991, ch. 112, §37; 1995. ch. 324. § 3.
NOTES. REFERENCES, AND ANNOTATIONS
Amendment Notes. -- The 1995 amendment, effective July 1, 1995, added Subsection (5).
Effective Dates. - Laws 1991. ch. 112, § 243 makes the act effective on July 1, 1991.
Cioss-References. — Sentencing for misdemeanors, §§ 76-3-201, 76-3-204. 76-3-301.

19-1-304 Principal and branch offices of department.
(1) The principal office of the department shall be in Salt Lake County.
(2) The department may establish branch offices at other places in the state
to furnish comprehensive and effective environmental programs and to coordinate
with and assist local health officers.
History: C. 1953, 19-1-304, enacted by L. 1991, ch. 112, §38.
NOTES, REFERENCES, AND ANNOTATIONS
Effective Dates. -- Laws 1991. ch. 112, § 243 makes the act effective on July 1, 1991.
Cross-References. - Local health authorities, Title 26A.

19-1-305 Administrative enforcement proceedings — Tolling of limitation
period.
The issuance of an administrative enforcement notice of a violation or an
order under Section 19-1-202, 19-2-110, 19-4-107, 19-6-404, 19-5-111, or 19-6112, or issuance of a notice of agency action under Section 19-3-109 or 19-6407 tolls the running of the period of limitation for commencement of a civil
action brought to assess or collect a penalty until the date the notice of
violation, order, or agency action becomes final under Title 63. Chapter 46b.
Administrative Procedures Act, or for a period of three years, whichever occurs first.
History: C. 1953, 26-23-11. enacted by L. 1991, ch. 155, § 1; renumbered by L. 1991, ch. 112.fc242
NOTES, REFERENCES, AND ANNOTATIONS
Compiler's Notes. - This section was enacted as § 26-23-11 but was
renumbered by L. 1991, ch. 112, § 242 as § 19-1-305.
Effective Dates. -- Laws 1991, ch. 155 became effective on April 29. 1991.
pursuant to Utah Const., Art. VI, Sec. 25.

19-1-306 Records of the department.
(1) Except as provided in this section, records of the department shall be
subject to Title 63, Chapter 2, Government Records Access and Management Act.
(2) (a) The standards of the federal Freedom of Information Act, 5 U.S.C.
Sec. 552, and not the standards of Subsections 63-2-304(1) and (2), shall
govern access to records of the department for which business
confidentiality has been claimed under Section 63-2-308, to the extent those
records relate to a program:
(i) that is delegated, authorized, or for which primacy has been granted to the state:
(ii) for which the state is seeking delegation, authorization, or primacy; or
(iii) under the federal Comprehensive Environmental Response,
Compensation, and Liability Act.
(b) The regulation of the United States Environmental Protection Agency
interpreting the federal Freedom of Information Act, as it appeared at 40
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C.F.R. Part 2 on January 1, 1992, shall also apply to the records described
in Subsection (1).
(3) (a) The department may, upon request, make trade secret and confidential
business records available to the United States Environmental Protection
Agency insofar as they relate to a delegated program, to a program for which
the state is seeking delegation, or to a program under the federal
Comprehensive Environmental Response, Compensation and Liability Act
(b) In the event a record is released to the United States Environmental
Protection Agency under Subsection (3)(a), the department shall convey am
claim of confidentiality to the United States Environmental Protection
Agency and shall notify the person who submitted the information of its release
(4) Trade secret and confidential business records under Subsection (2) shall
be managed as protected records under the Government Records Access and
Management Act, and all provisions of that act shall apply except Subsections
63-2-304(1) and (2).
(5) Records obtained from the United States Environmental Protection Agenc\
and requested by that agency to be kept confidential shall be managed as
protected records under the Government Records Access and Management Act, and
all provisions of that act shall apply except to the extent they conflict with
this subsection.
History C 1953, 19-1-306, enacted by L. 1992, ch. 280, § 3
NOTES. REFERENCES. AND ANNOTATIONS
Federal Lav. - The Comprehensive Environmental Response. Compensation, and
Liability Act. cited m Subsection (2)(a)(m), is codified primarily as 42 U S C. § 9601 et seq
Effective Dates - Laws 1992. ch 280, § 63 makes the act effective on July 1, 1992
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Addendum D

DRINKING WATER
1. Due to compelling factors (which may include
economic factors), the pubhc water system is unable
to comply with contaminant level or treatment technique requirements, and
2. The public water system was in operation on
the effective date of such contaminant level or treatment technique requirement, and
3. The granting of the exemption wall not result in
an unreasonable risk to health.
4. No exemptions from the maximum contaminant
level for total coliforms are permitted.
5. No exemptions from the minimum disinfection
requirements of R309-103-2.6 will be permitted for
sources classified by the Executive Secretary as
directly influenced by surface water.
Within one year of the granting of an exemption,
the Board shall prescribe a schedule by which the
water system will come into compliance with contaminant level or t r e a t m e n t technique requirement.
The requirements of Section 1416 of the Federal
Safe Drinking Water Act, PL 99-339, are hereby
incorporated by reference.
The Board shall provide notice and opportunity
for an exemption hearing as provided in 40 CFR
Section 142.54.
R309-101-9. Definitions.
The following definitions apply to this section:
Approval - Unless indicated otherwise, shall be
taken to mean a written statement of acceptance.
Board - means the Drinking Water Board.
Executive Secretary - means the Executive Secretary of the Drinking Water Board.
Must - means t h a t a particular action is obliged
and has to be accomplished.
Service Connection - The means by which a dwelling, commercial or industrial establishment, or
other water user obtains water from the supplier's
distribution system. Multiple dwelling units such as
condominiums or apartments, shall be considered to
have a single service connection if fed by a single
line.
Shall - means t h a t a particular action is obliged
and has to be accomplished.
Should - means t h a t a particular action is recommended but does not have to be accomplished.
Water Supplier - means a person who owns or
operates a public water system.
9.1 The following proceedings and actions are
designated to be conducted either formally or informally as required by U t a h Code Annotated Section
63-46b-4:
(a) Approval of plans shall be by informal procedures outlined in R309-102 of the Utah Public
Drinking Water Rules. Appeals of plan approvals,
denials or conditions in an approval shall be conducted formally.
(b) Notices of Violations and Orders are exempt
under Utah Code Annotated Subsection 64-46bl(m). Appeals to the Board of notices of violations
and orders shall be conducted formally.
(c) Variances and exemptions shall be by informal
procedures as outlined in R309-101-7 and R309July 1, 1996

R309-101-9

101-8 of the U t a h Public Drinking Water Rules. Any
person denied a variance or exemption may request
a formal hearing before the Board.
(d) Operator certification shall be handled informally as outlined in the certification regulations of
the Board. Appeals to the Board of a denial of
certification shall be processed formally.
(e) Funding applications, insofar as they are covered by Utah Code Annotated Section 63-46b-l,
shall be processed informally in accordance with the
procedures in the Board's rules, policies, and guidelines.
(f) Any other approvals, or authorizations shall be
processed informally in accordance with the procedures in the Board's rules.
9.2 At any time before a final order is issued, the
Board or appointed hearing officer may convert
proceedings which are designated to be informal to
formal, and proceedings which are designated as
formal to informal if conversion is in the pubhc
interest and rights of all parties are not unfairly
prejudiced.
9.3 Rules for conducting formal proceedings shall
be as provided in Utah Code Annotated Sections
63-46b-3 and 63-46b-6 through 63-46b-13. In addition to the procedures referenced in paragraph 9.1
above, the procedures in Utah Code Annotated Sections 63-46b-3 and 63-46b-5 apply to informal proceedings.
9.4 Declaratory Orders. In accordance wTith the
provisions of U t a h Code Annotated Section 63-46b21, any person may file a request for a declaratory
order. The request shall be titled a petition for
declaratory order and shall specifically identify the
issues requested to be the subject of the order.
Requests for declaratory order, if set for adjudicative
hearing, will be processed informally using the procedures identified in Utah Code Annotated Section
63-46b-3 and 63-46b-5 unless converted to a formal
proceeding under paragraph 9.2 above. No declaratory orders will be issued in the circumstances
described in U t a h Code Annotated Section 63-46b21. Intervention rights and other procedures governing declaratory orders are outlined in Utah Code
Annotated Section 63-46b-21.
References: 19-4-104, 63-46b-4.
History: 9072, PRO, 02/08/88; 9620, AMD, 12/22/88;
11289, AMD, 01/01/91; 11618, AMD, 04/16/91; 13428, AMD,
12/14/92; 15344, NSC, 02/01/94; 16967, AMD, 09/13/95;
17727, 5YR, 05/15/96.
R309-102. R e s p o n s i b i l i t i e s of P u b l i c Water
System Owners and Operators.
R309-102-1. General.
R309-102-2. Construction of Public Drinking Water Facilities.
R309-102-3. Existing Water System Facilities.
R309-102-4. Operation and Maintenance Procedures.
R309-102-5. Cross Connection Control.
R309-102-6. Monitoring, Reporting and Keeping Records
of Finished Water Quality.
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(5) The cost of the examination of the books and
records of the prearranged contract seller shall be
borne by the contract seller.
Section 42. Section Enacted.
Section 23-14-2.1, Utah Code Annotated 1953,
is enacted to read:
23-14-2.1. Procedures - Adjudicative
proceedings.
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registration certificate issued [the+euflde-r] under the
authority of those sections, is subject to a civil
penalty not to exceed $5,000 for each violation.
(2) The Bureau of Radiation Control [has authority to] may assess and make a demand for payment
of a penalty under thi< section [in accordance with
Subsection-f3)], and {to] may compromise or remit
that penalty.

Section 43. Section Enacted.

(3) In order to make demand for payment of a
penalty assessed under this section, the Bureau of
Radiation Control shall [notify—the—person,—in
wfriting, by registered-mail] issue a notice of agency
action, specifying, in addition to the requirements
for notices of agency action contained in Chapter
46b, Title 63:

Section 24-2-1.2, Utah Code Annotated 1953,
is enacted to read:

(a) the date, facts, and nature of each act or
omission charged;

24-2-1.2. Procedures - Adjudicative
proceedings.

(b) the provision of the statute, rule, order,
license, permit, or registration certificate [which]
that is alleged to have been violated;

The Division of Wildlife Resources shall comply
with the procedures and requirements of Chapter
46b, Title 63, in its adjudicative proceedings.

The Division of State Lands shall comply with
the procedures and requirements of Chapter 46b,
Title 63, in its adjudicative proceedings.

(c) each penalty [which] that the bureau proposes
to impose, together with the amount and date of
effect of that penalty; and

Section 44. Section Enacted.
Section 24-2-2.1, Utah Code Annotated 1953,
is enacted to read:
24-2-2.1. Procedures - Adjudicative
proceedings.

respond pursuant to Subsection (4); and]
[(e)] (d) that failure to pay the penalty or respond
may result in a civil action for collection.
(4) A person notified according to Subsection (3

The Board of Forestry and Fire Control shall
comply with the procedures and requirements of
Chapter 46b, Title 63, in its adjudicative proceedings.

writing with any reason as to why the penalty
should not be imposed. That response shall be made
within the time specified by the Bureau of Radiation
Control, as determined by rule. Decisions made by

Section 45. Section Enacted.

ment of penalties shall be subject to the hearing
processes and appeal rights-deseribed in Section 2623-2] may request an adjudicative proceeding.

Section 26-1-4.1, Utah Code Annotated 1953,
is enacted to read:
26-1-4.1. Procedures - Adjudicative
proceedings.
The Department of Health shall comply with the
procedures and requirements of Chapter 46b, Title
63, in its adjudicative proceedings.
Section 46. Section Enacted.
Section 26-1-7.1, Utah Code Annotated 1953,
is enacted to read:
26-1-7.1. Procedures - Adjudicative
proceedings.
All committees created by Section 26-1-7 shall
comply with the procedures and requirements of
Chapter 46b, Title 63 in their adjudicative proceedings.
Section 47. Section Amended.
Section 26-1-28.1, Utah Code Annotated 1953,
as enacted by Chapter 163, Laws of Utah 1986, is
amended to read:
26-1-28.1. Civil penalties.
(1)
ions
order
those

A person who violates any provision of Sect26-1-27 through 26-1-29, any rule or
issued [thereunder] under the authority of
sections, or the terms of a license, permit, or

(5) Upon request by the Bureau of Radiation
Control, the attorney general [is authorized to] may
institute a civil action to collect a penalty imposed
under this section.
(6) All monies collected from civil penalties
imposed under this section shall be deposited by the
Bureau of Radiation Control as dedicated credits for
the purpose of administering the radiation control
program under Sections 26-1-27 through 26-129.
Section 48. Section Amended.
Section 26-1-28.2, Utah Code Annotated 1953,
as enacted by Chapter 164, Laws of Utah 1986, is
amended to read:
26-1-28.2. Authority to impound radioactive
material.
(1) The Bureau of Radiation Control may
impound the radioactive material of any person
[may be impounded by the Bureau of Radiation
Control] ifr
(a) the material poses an imminent threat or
danger to the public health or safety[T]; and
(b) that person is [in violation of] violating:
(i) any provision of Sections 26-1-27 through
26-1-29H;
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following divisions, boards, and councils shall
comply with the procedures and requirements of
Chapter 46b Title 63 in their adjudicative procee
dings
(1) Board of Water Resources,
(2) Board of State Lands, Forestry, and Fire
Control,
(3) Board ol Oil, Gas, and Mining,
(4) Board ol Parks and Recreation,
(6) Board oi Big Game Control,
(7) Board ol State Zoos,
(8) Board of Geological and Mineral Survey,
(9) Riverway Enhancement Advisory Council,
(10) Water Development Coordinating Council,
Conservation

and

Development

(12) Division of Water Rights,
(13) Division of Water Resources,
(14) Division of State Lands, Forestry, and Fire
Control,
(15) Division of Oil, Gas, and Mining,
(16) Division of Parks and Recreation,
(17) Division of Wildlife Resources, and
(18) Division of Geological and Mineral Survey
Section 256 Section Enacted.
Section 63 -15 3 1, Utah Code Annotated 1953,
is enacted to read
63-35-3.1. Procedures - Adjudicative
proceedings
The Department of Social Services and the following divisions, offices, and boards shall comply
with the procedures and requirements of Chapter
46b, Title 63, in their adjudicative proceedings
(1) Board of Family Services,
(2) Board of Mental Health,
(3) Board of Aging and Adult Services,
(4) Board of Alcoholism and Drugs,
(5) Board of Youth Corrections,
(6) Board of Services to the Handicapped,
(7) Division of Family Services,
(8) Division of Mental Health,
(9) Division of Aging and Adult Services,
(10) Division of Alcoholism and Drugs,
(11) Division pf Youth Corrections,
(12) Division of Services to the Handicapped, and
(13) Office of Community Operations
Section 257. Se< tion Enacted
Section 63-4bb 1, Utah Code Annotated 1953,
is enacted to read
63-46b-l. Scope and applicability of chapter.
(1) Except as set forth in Subsection (2), and
except as otherwise provided by a statute superse-
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(a) all state agency actions that determine the legal
rights, duties, privileges, immunities, or other legal
interests o f one or more id entifiable per sons, inclu
ding all agency actions to grant, deny, revoke,
suspend, modify, annul, withdraw, or amend an
authority, right, or license, and
(b) judicial review of all such actions
(2) The provisions of this chapter do not govern

(5) Wildlife Board,

(11) Energy
Council,

ding provisions of this chapter by explicit reference
to this chapter, the provisions of this chapter apply
to every agency of the state of Utah and govern

(a) the procedures for promulgation of agency
rules, or the judicial review of those procedures or
rules,
(b) the issuance of any notice of a deficiency in
the payment of a tax or the issuance of any tax
assessment, except that the provisions of this
chapter govern any agency action commenced by a
taxpayer or by another person authorized by law to
contest the validity or correctness of a tax notice or
assessment,
(c) the imposition of and penalties or interest on
taxes,
(d) the decision to waive penalties or interest on
taxes,
(e) state agency actions relating to extradition, to
the granting of pardons or parole, commutations or
terminations of sentences, or to the rescission, termination, or revocation of parole or probation, to
the discipline of, resolution of grievances of, supervision of, confinement of, or the treatment of,
inmates or residents of any correctional facility or
mental institution or persons on probation or parole
under the supervision of the Department of Corrections, or judicial review of those actions,
(Q state agency actions to evaluate, discipline,
employ, transfer, reassign, or promote students or
teachers in any school or educational institution
otherwise covered by the provisions of this chapter,
or judicial review of such actions,
(g) internal personnel actions within an agency
concerning its own employees,
(h) the issuance of any citation or assessment
under Chapter 9, Title 35, the Occupational Safety
and Health Act, except that the provisions of this
chapter govern any agency action commenced by the
employer or other person authorized by law to
contest the validity or correctness of such a citation
or assessment,
(I) state agency actions relating to contracts for
the purchase or sale of goods or services by and for
the state or b> and for an agency of the state,
except as provided in such contracts,
Q) state agency actions under Article 3, Chapter
1, Title 7, and Chapters 2, 8a, and 19, Title 7,
(k) the determination of any person's eligibility
for unemployment benefits, or the determination of
a person's unemployment tax liability, except that
this chapter governs agency and judicial review of
all those determinations,
Q) state agency actions relating to the distribution
or award of monetary grants for research, development, or the arts,
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(m) the issuance of any notice of violation or
order under Chapter 8, 11, 12, 13, or 14, Title 26,
except that the provisions of this chapter govern any
agency action commenced by any person authorized
by law to contest the validity or correctness of any
such notice or order;
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unit of a political subdivision of the state.
(c) "Agency head" means an individual or body of
individuals in whom the ultimate legal authority of
the agency is vested by statute.
(d) "Declaratory proceeding" means a proceeding
authorized and governed by Section 63-46b-21.

(n) state agency actions required by federal statute
or regulation to be conducted solely according to
federal procedures; and

(e) "License" means a franchise, permit, certification, approval, registration, charter, or similar
form of authorization required by statute.

(0) the initial determination of any person's eligibility for government or public assistance benefits,
except that this chapter governs agency and judicial
review of all those determinations.

(f) "Party" means the agency or other person
commencing an adjudicative proceeding, all respondents, all persons permitted by the presiding officer
to intervene in the proceeding, and all persons authorized by statute or agency rule to participate as
parties in an adjudicative proceeding.

(3) This chapter does not preclude the presiding
officer of an adjudicative proceeding from ordering
conferences with the parties to:
(a) encourage settlement;
(b) clarify the issues;
(c) simplify the evidence;
(d) facilitate discovery; or
(e) expedite the proceedings.
(4) (a) Declaratory proceedings authorized by
Section 63-46b-21 are not governed by this
chapter, except as explicitly provided in that section.
(b) Judicial review of declaratory proceedings
authorized by Section 63-46b-21 are governed by
this chapter.
(5) This chapter does not preclude an agency from
promulgating rules affecting or governing adjudicative proceedings or from following any of those
rules, if the rules are enacted according to the procedures outlined in Chapter 46a, Title 63, the Utah
Administrative Rulemaking Act, and if the rules
conform to the requirements of this chapter.
(6) If the attorney general issues a written determination that any provision of this chapter would
result in the denial of funds or services to an agency
of the state from the federal government, the applicability of those provisions to that agency shall be
suspended to the extent necessary to prevent the
denial. The attorney general shall report the suspension to the Legislature at its next session.
(7) Nothing in this chapter shall be interpreted to
provide an independent basis for jurisdiction to
review final agency action.
Section 258. Section Enacted.

(g) "Person" means an individual, group of individuals, partnership, corporation, association, political subdivision or its units, governmental subdivision or its units, public or private organization or
entity of any character, or another agency.
(h) (i) "Presiding officer" means an agency head,
or an individual or body of individuals designated
by the agency head, by the agency's rules, or by
statute to conduct an adjudicative proceeding.
(ii) If fairness to the parties is not compromised,
an agency may substitute one presiding officer for
another during any proceeding.
(iii) A person who acts as a presiding officer at
one phase of a proceeding need not continue as
presiding officer through all phases of a proceeding.
(i) "Respondent" means a person against whom
an adjudicative proceeding is initiated, whether by
an agency or any other person.
(j) "Superior agency" means agency required or
authorized by law to review the orders of another
agency.
(2) This section does not prohibit an agency from
designating by rule the names or titles of the agency
head or the presiding officers with responsibility for
adjudicative proceedings before the agency.
Section 259. Section Enacted.
Section 63-46b-3, Utah Code Annotated 1953,
is enacted to read:
63-46b-3. Commencement of adjudicative
proceedings.

Section 63-46b-2, Utah Code Annotated 1953,
is enacted to read:

(1) Except as otherwise permitted by Section 6346b-20, all adjudicative proceedings shall be commenced by either:

63-46b-2. Definitions.

(a) a notice of agency action, if proceedings are
commenced by the agency; or

(1) As used in this chapter:
(a) "Adjudicative proceeding" means an agency
action or proceeding described in Section 63-46b-

JL
(b) "Agency" means a board, commission, department, division, officer, council, office, committee,
commission, bureau, or other administrative unit of
this state, including the agency head, agency employees, or other persons acting on behalf of or under
the authority of the agency head, but does not mean
the Legislature, the courts, the governor, any political subdivision of the state, or any administrative

(b) a request for agency action, if proceedings are
commenced by persons other than the agency.
(2) A notice of agency action and a request for
agency action shall be filed and served according to
the following requirements:
(a) When adjudicative proceedings are commenced
by the agency, the notice of agency action shall be
in writing, signed by a presiding officer, and shall
include:
(i) the names and mailing addresses of all respondents and other persons to whom notice is being
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given by the presiding officer, and the name, title,
(vii) a staiement of the facts and reasons »
and mailing address of any attorney or employee I the basis for reli c 1.
who has been designated to appear for the agency;
(d) An agency may, by rule, prcsc111»(ii) the agency's file number or other reference = more printed forms eliciting the informant*.
number;
I ired by Subsection (2) (c) to serve as thr tr»)»
\ aje_ncy_ action when completed and filo!
(iii) the name of the adjudicative proceeding;
(iv) the date that ihe notice of agency action was : person requesting agency action. The JKIMM^,
! sting agency action shall file the request *
mailed:
; agency and shall send a copy by mail to nui
(v) a staiement of whether the adjudicative proc- I known to have a direct interest in thi u v
eeding is to be conducted informally according to I agency action.
the provisions of rules adopted under Sections 63(e) In the case of adjudicative proceeding
46b-4 and 63-46b-5, or formally according to i
i tnenced under Subsection (2) (c) by a |>CIM»«
the provisions of Sections 63-46b-6 to 63-46bi than the agency, the presiding officei shall j»» I?J
j give notice by mail to all parties, or by pwl>#
(vi) if the adjudicative proceeding is to be formal, I w n e n required by statute. The written noun *h»
a statement that a written response must be filed
(i) give the agency's file number oi oilier
within 20 days of the mailing date of the notice of I
I
ence
number;
agency action;
j
(ii)
give the name of the proceeding;
(vii) if the adjudicative proceeding is to be formal,
or if a hearing is to be held in an informal adjudi- !
(iii) designate whether the proceeding h
cative proceeding, a statement of the time and place | conducted informally according to the provH^
of any scheduled hearing, a statement of the
rules enacted under Sections 63-46b-4
purpose for which the hearing is to be held, and a I 46b-5, with citation to the applicable mli *<
statement that a party who fails to attend or partiizing that designation, or formally according •
cipate in the hearing may be held in default;
provisions of Section 63-46b-6 to 63-46b-11.
(viii) if the adjudicative proceeding is to be info- |
(iv) in the case of formal adjudicative pri**-*
rmal and the agency's rules do not provide for a
state that a written response must be filed will
hearing, a statement that the parties may request a
days of the mailing or publication iluir «
hearing within the time provided by the agency's I request for agency action;
rules;
(v) if the adjudicative proceeding is u> be f.
(ix) a statement of the legal authority and jurisdor if a hearing is to be held in an informal #
iction under which the adjudicative proceeding is to i cative proceeding, state the time and piiu« •
be maintained;
scheduled hearing, the purpose lor wit*.
hearing is to be held, and that a party v»h«> f*
(x) the name, title, mailing address, and telephone
I attend or participate in the hearing may \H *''umber of the presiding officer; and
I default;
(xi) a statement of the purpose of the adjudicative
(vi) if the adjudicative proceeding i* u- fo
proceeding and, to the extent known by the presirmal and the agency's rules do not ptovhjf
ding officer, the questions to be decided.
hearing, state the parties' right to requoi $ ^
(b) The agency shall:
and the time within which such a hearing f*
(i) mail the notice of agency action to each party;
requested under the agency's rules; and
and
(vii) give the name, title, mailing addff^
(ii) publish the notice of agency action if required
by statute.
(c) Where the law applicable to the agency permits
persons other than the agency to initiate adjudicative proceedings, that person's request for agency
action shall be in writing and signed by the person
invoking the jurisdiction of the agency, or by his
representative, and shall include:
(i) the names and addresses of all persons to
whom a copy of the request for agency action is
being sent;

telephone number of the presiding officei.
(f) For designated classes of adjudiaihvf f*
dings, an agency may, by rule, provide lot # |
response time than required by this section, j%4
provide for a shorter response time il rrtjtii**
permitted by applicable federal law.
(g) Unless the agency provides other*i»ft £j
or order, applications for licenses filed uftifef »
ority of Chapters 3, 4, and 5, Title }2\t #**
considered to be a request for agency IUIM>» *
this chapter.

(h) If the purpose of the adjudicative JM**.*..
(ii) the agency's file number or other reference I
number;
I is to award a license or other privilege m (v %
there are multiple competing applicants *)>f ##
(Hi) the name of the adjudicative proceeding, if
may, by rule or order, conduct a single adji*^
known;
I proceeding to determine the award of thai !**#•
(iv) the date that the request for agency action ! privilege.
was mailed;
|
(i) When initial agency determination* Of *
(v) a statement of the legal authority and jurisdi- j are not governed by this chapter, but ffifc
ction under which agency action is requested;
I those initial determinations or actiom i» mfcj*
the provisions of this chapter, the request fo* **
(vi) a statement of the relief sought from the
agency; and
| action must be filed with the agency within fa
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M»ln-4l by the agency's rules.
r»n 2l>0. Section Enacted.
rriidii <>3-46b-4, Utah Code Annotated 1953,
rtcii to read:
h^j Designation of adjudicative proceedings
#* lornuil or informal.
\\ • I tu agency may, by rule, designate categories
•'iu.ihciMive proceedings to be conducted infor6 f c ^ •**» tiding to the procedures set forth in rules
?$#» **•• niidcr the authority of this chapter if:
p ihi use of the informal procedures does not
f|*i< .m\ procedural requirement imposed by a
$iti< oihci than this chapter;
i»» it. the view of the agency, the rights of the
|Ik- to the proceedings will be reasonably prote(|>\ the informal procedures;
D in (he view of the agency, the agency's admipMiiw efficiency will be enhanced by categorizaft\ it ml

|*i» ihe cost of formal adjudicative proceedings
jdr the potential benefits to the public of a
»}mil adjudicative proceeding.
r > v nhject to the provisions of Subsection (3), all
Hi***'
adjudicative proceedings not specifically
*'&% ,-tuitcd as informal proceedings by the agency's
!•»* *h;ill be conducted formally in accordance with
mimrements of this chapter.
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(d) Hearings will be held only after jirnely notice
to all parties.
(e) Discovery is prohibited, and the agency may
not issue subpoenas or other discovery orders.
(f) All parties shall have access to information
contained in the agency's files and to all materials
and information gathered in any investigation, to
the_extent permitted by law.
(g) Intervention is prohibited,_ except t^iat the
agency may enact rules permitting intervention
where a federal statute or rule requires that a state
permit intervention.
(h) All hearings shall be open to all parties.
(i) Within a reasonable time after the close of the
hearing, or after the parties' failure to request a
hearing within the time prescribed by the agency's
rules, the presiding officer shall issue a signed order
in writing that states the following:
(i) the decision;
(ii) the reasons for the decision;
(iii) a notice of any right of administrative or
judicial review available to the parties; and
(jv) the time limits for filing an appeal or requesting a review.
(j) The presiding officer's order shall be based on
the facts appearing in the agency's files and on the
facts presented in evidence at any hearings.

(k) A copy of the presiding officer's order shall
!* An} time before a final order is issued in any
be promptly mailed to each of the parties.
iuiitive proceeding, the presiding officer may
(2) All hearings shall be recorded at the agency's
s|i »•*•-', w \pimal adjudicative proceeding to an infgi. $**... ;idjudicative proceeding, or an informal adj- expense. Any party, at his own expense, may have a
-"" &'<•. ,-!IM proceeding to a formal adjudicative proc- reporter approved by the agency prepare a transcript
from the agency's record of the hearing.

|||N'"i ''

!»• conversion of the proceeding is in the public
K|p&*tfM; and
{\ i < onversion of the proceeding does not unfairly
Bftjutlicc the rights of any party.
Minn 261. Section Enacted.
fcrciion 63-46b-5, Utah Code Annotated 1953,
torn-led to read:
P§l»4M>-5. Procedures for informal adjudicative
proceedings.
il) If an agency enacts rules designating one or
s*(f categories of adjudicative proceedings as infnuil adjudicative proceedings, the agency shall, by
R j w , prescribe procedures for informal adjudicative
jjfcUK-fcdings that include the following:
\») Unless the agency by rule provides for and
M i m i c s a response, no answer or other pleading
" Mponsive to the allegations contained in the notice
f ayency action or the request for agency action
(! he filed.
|t) The agency shall hold a hearing only if a
nanny is required by statute or rule, or if a hearing
i JM i mined by statute and a hearing is requested by
f*af ty within the time prescribed by rule.
\i) In any hearing, the parties named in the notice
I agency action or in the request for agency action
[mil be permitted to testify, present evidence, and
imient on the issues.

(3) Nothing in this section restricts or precludes
any investigative right or power given to an agency
by another statute.
Section 262. Section Enacted.
Section 63-46b-6, Utah Code Annotated 1953,
is enacted to read:
63-46b-6. Procedures for formal adjudicative
proceedings - Responsive pleadings.
(1) In all formal adjudicative proceedings, unless
modified by rule according to Subsection 63-46b3 (2) (f), the respondent shall file and serve a written
response signed by the respondent or his representative within 20 days of the mailing date of the
notice of agency action or the request for agency
action, that shall include:
(a) the agency's file number or other reference
number;
(b) the name of the adjudicative proceeding;
(c) a statement of the relief that the respondent
seeksj
(d) a statement of the facts; and
(e) a statement summarizing the reasons that the
relief requested should be granted.
(2) The response shall be filed with the agency
and one copy shall be sent by mail to each party.
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I

(3)_The presiding officer or the agency, by rule, i
may per mi- or require pleadings in addition to the
notice cf agency action, the request for agency
act ion. ajiG_ the response. All papers permitted or I
T c
^ AUJTe6 to_ be filed shal 1_ be Ji]ed with the agencyI
and one copy shal|be sent by mail to each party.
Section 263. Section Enacted.

<e) The presiding officer may give persons not .
Pi?Ill 1° *tLe adjudicative proceeding rhe opponumr
to present oral or written statements at the hearin g.
1Q_ AD testimony presented at the hearing. 11
offered as evidence to be considered in reachiiu' .;
decision on the merits, shall be given under oath.

(g) The hearing shall be recorded at the agency
I expense.

Section 63-46b-7, Utah Code Annotated 1953,
I
(h) Any party, at his own expense, may have .-.
is enacted to read:
I person approved by the agency prepare a transcnp;
I of the hearing, subject to any restrictions that tin63-46b-7. Procedures for formal adjudicative
I agency is permitted by statute to impose to prouv:
proceedings - Discovery and subpoenas.
confidential information disclosed at the hearing.
(1) In formal adjudicative proceedings, the
(i) All hearings shall be open to all parties.
agency may, by rule, prescribe means of discovery I
adequate to permit the parties to obtain all relevant
(2) This section does not preclude the presidinr
information necessary to support their claims or
officer from taking appropriate measures necessar
defenses. If the agency does not enact rules under
to preserve the integrity of the hearing.
this section, the parties may conduct discovery according to the Utah Rules of Civil Procedure.
I Section 265. Section Enacted.
(2) Subpoenas and other orders to secure the attSection 63-46b-9, Utah Code Annotated 1953.
endance of witnesses or the production of evidence
is enacted to read:
in formal adjudicative proceedings shall be issued by
the presiding officer when requested by any party,
63-46b-9. Procedures for formal adjudicative
or may be issued by the presiding officer on his own
proceedings - Intervention.
motion.
(1) Any person not a party may file a signed.
(3) Nothing in this section restricts or precludes I written petition to intervene in a formal adjudicative
any investigative right or power given to an agency
proceeding with the agency. The person who wishes
by another statute.
to intervene shall mail a copy of the petition to each
party. The petition shall include:
Section 264. Section Enacted.
(a) the agency's file number or other reference
Section 63-46b-8, Utah Code Annotated 1953,
number;
is enacted to read:
I
(b) the name of the proceeding;
63-46b-8. Procedures for formal adjudicative
proceedings - Hearing procedure.
(1) In all formal adjudicative proceedings, a
hearing shall be conducted as follows:
(a) The presiding officer shall regulate the course
of the hearing to obtain full disclosure of relevant
facts and to afford all the parties reasonable opportunity to present their positions.
(b) On his own motion or upon objection by a
party, the presiding officer:
(i) may exclude evidence that is irrelevant, immaterial, or unduly repetitious;
(ii) shall exclude evidence privileged in the courts
of Utah;
(iii) may receive documentary evidence in the
form of a copy or excerpt if the copy or excerpt
contains all pertinent portions of the original document;
(iv) may take official notice of any facts that
could be judicially noticed under the Utah Rules of
Evidence, of the record of other proceedings before
the agency, and of technical or scientific facts within
the agency's specialized knowledge.
(c) The presiding officer may not exclude evidence
sofely because it is hearsay.
(d) The presiding officer shall afford to all parties
the opportunity to present evidence, argue, respond,
conduct cross-examination, and submit rebuttal
evidence.
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(c) a statement of facts demonstrating that the
petitioner's legal rights or interests are substantial!'
affected by the formal adjudicative proceeding, oi
that the petitioner qualifies as an intervenor undei
any provision of lawr; and
(d) a statement of the relief that the petitioner
seeks from the agency.
(2) The presiding officer shall grant a petition for
intervention if he determines that:
(a) the petitioner's legal interests may be substantially affected by the formal adjudicative proceeding; and
(b) the interests of justice and the orderly and
prompt conduct of the adjudicative proceedings will
not be materially impaired by allowing the intervention.
(3) (a) Any order granting or denying a petition to
intervene shall be in writing and sent by mail to the
petitioner and each party.
(b) An order permitting intervention may impose
conditions on the intervenor's participation in the
adjudicative proceeding that are necessary for a just,
orderly, and prompt conduct of the adjudicative
proceeding.
(c) The presiding officer may impose the conditions at any time after the intervention.
Section 266. Section Enacted.
Section 63-46b-10, Utah Code Annotated 1953,
is enacted to read:
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63-46b-10. Procedures for forma) adjudicative
proceedings - Orders.
In formal adjudicative proceedings:
(1) Within a reasonable time after the hearing, or
after the filing of any post-hearing papers permitted by the presiding officer, or within the time
required by any applicable statute or rule of the
agency, the presiding officer shall sign and issue an
order that includes:
(a) a statement of the presiding officer's findings
of fact based exclusively on the evidence of record
in the adjudicative proceedings or on facts officially
noted;
(b) a statement of the presiding officer's conclusions of law;
(c) a statement of the reasons for the presiding
officer's decision;
(d) a statement of any relief ordered by the
agency;
(e) a notice of the right to apply for reconsideration;
(f) a notice of any right to administrative or judicial review of the order available to aggrieved
parties; and
(g) the time limits applicable to any reconsideration or review.
(2) The presiding officer may use his experience,
technical competence, and specialized knowledge to
evaluate the evidence.
(3) No finding of fact that was contested may be
based solely on hearsay evidence.
(4) This section does not preclude the presiding
officer from issuing interim orders to:
(a) notify the parties of further hearings;
(b) notify the parties of provisional rulings on a
portion of the issues presented; or
(c) otherwise provide for the fair and efficient
conduct of the adjudicative proceeding.
Section 267. Section Enacted.
Section 63-46b-ll, Utah Code Annotated 1953,
is enacted to read:
63-46b-ll. Default.
(1) The presiding officer may enter an order of
default against a party if:
(a) a party in an informal adjudicative proceeding
fails to participate in the adjudicative proceeding;
(b) a party to a formal adjudicative proceeding
fails to attend or participate in a hearing; or
(c) a respondent in a formal adjudicative proceeding fails to file a response under Section 63-46b<h
(2) The order shall include a statement of the
grounds for default and shall be mailed to all
parties.
(3) A defaulted party may seek to have the agency
set aside the default order according to procedures
outlined in the Utah Rules of Civil Procedure.
(4) After issuing the order of default, the presiding officer shall conduct any further proceedings
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necessary to complete the adjudicative proceeding
without the participation of the party in default_and
shall determine all issues in the adjudicative proceeding, including those affecting the defaulting parry.
Section 268. Section Enacted.
Section 63-46b-12, Utah Code Annotated 1953,
is enacted to read:
63-46b-12. Agency review - Procedure.
(1) If a statute or the agency's rules permit
parties to any adjudicative proceeding to seek review
of an order by the agency or a superior agency, the
aggrieved party may file a written request for review
within ten days after the issuance of the order with
the person or entity designated for that purpose by
statute or rule. The request shall:
(a) be signed by the party seeking review;
(b) state the grounds for review and the relief
requested;
(c) state the date upon which it was mailed; and
(d) be sent by mail to the presiding officer and to
each party.
(2) Within 15 days of the mailing of the request
for review, any party may file a response with the
person designated by statue or rule to receive the
response. One copy of the response shall be sent by
mail to each of the parties and the presiding officer.
(3) If a statute or the agency's rules require
review of an order by the agency or a superior
agency, the agency or superior agency shall review
the order within a reasonable time or within the
time required by statute or the agency's rules.
(4) To assist in review, the agency or superior
agency may by order or rule permit the parties to
file briefs or other papers, or to conduct oral argument.
(5) Notice of hearings on review shall be mailed to
all parties.
(6) (a) Within a reasonable time after the filing of
any response, other filings, or oral argument, or
within the time required by statute or applicable
rules, the agency or superior agency shall issue a
written order on review.
(b) The order on review shall be signed by the
agency head or by a person designated by the
agency for that purpose and shall be mailed to each
party.
(c) The order on review shall contain:
(i) a designation of the statute or rule permitting
or requiring review;
(ii) a statement of the issues reviewed;
(iii) findings of fact as to each of the issues reviewed;
(iv) conclusions of law as to each of the issues
reviewed;
(v) the reasons for the disposition;
(vi) whether the decision of the presiding officer
or agency is to be affirmed, reversed, or modified,
and whether all or any portion of the adjudicative
proceeding is to be remanded;
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63-46b-15. Judicial review - Informal
(vii) a notice of any right of further administrative
reconsideraiion or judicial review available to aggr- j adjudicative proceedings.
J_l) (a) The district courts shall have jurisdiciion
ieved parties; and
to review by trial de novo all final agency action
(viii) the time limits applicable to any appeal or
resulting from informal adjudicative proceedings,
review.
except that final agency action from informal _adj! udicative proceedings based on a record shall be
Section 269. Section Enacted.
reviewed by the district courts on the record accorSection 63-46b-13. Utah Code Annotated 1953,
ding to the standards of Subsection 63-46b-16
is enacted to read:
63-46b-13. Agency review - Reconsideration.

(b) Venue for judicial review of informal adjudicative proceedings shall be as provided in the statute
governing the agency or, in the absence of such a
venue provision, in the county where the petitioner
resjdes or maintains his principal place of business.

_(1) Within ten days after the date that an order
on review is issued, or within ten days after the date
that a final order is issued for which agency review
is unavailable, any party may file a WTitten request
for reconsideration, stating the specific grounds
upon which relief is requested. Unless otherwise
provided by statute, the filing of the request is not a
prerequisite for seeking judicial review of the order
or the order on review.
I
(2) The request for reconsideration shall be filed
with the agency and one copy shall be sent by mail
to each party by the person making the request.

(ii) the name and mailing address of the respondent^ agency;

(3) (a) The agency head, or a person designated
for that purpose, shall issue a written order granting
the request or denying the request.

(Hi) the title and date of the final agency action to
be reviewed, together with a duplicate copy,
summary, or brief description of the agency action;

(b) If the agency head or the person designated
for that purpose does not issue an order within 20
days after the filing of the request, the request for
rehearing shall be considered to be denied.

(iv) identification of the persons who were parties
in_the informal adjudicative proceedings that led to
the_agency action;

(2) (a) The petition for judicial review of informal
adjudicative proceedings shall be a complaint governed by the Utah Rules of Civil Procedure and shall
include:
(0 the name and mailing address of the party
seeking judicial review;

Section 270. Section Enacted.

(y) a copy of the written agency order from the
informal proceeding;

Section 63-46b-14, Utah Code Annotated 1953,
is enacted to read:

(yj) facts demonstrating that the party seeking
judicial review is entitled to obtain judicial review;

6*-46b-14. Judicial review - Exhaustion of
administrative remedies.
(1) A party aggrieved may obtain judicial review
of final agency action except in actions where judicial review is expressly prohibited by statute, only
after exhausting all administrative remedies available, except that:
(a) a party seeking judicial review need not
exhaust administrative remedies if this chapter or
any other statute states that exhaustion is not required;
(b) the court may relieve a party seeking judicial
review of the requirement to exhaust any or all
administrative remedies if:
(i) the administrative remedies are inadequate; or

'

(y[i) a request for relief, specifying the type and
extent of relief requested;
(viii) a statement of the reasons why the petitioner
is entitled to relief.
(b) All additional pleading and proceedings in the
district court are governed by the Utah Rules of
Civil Procedure.
(3) (a) The district court, without a jury, shall
determine all questions of fact and law and any
constitutional issue presented in the pleadings.
(b) The Utah Rules of Evidence apply in judicial
proceedings under this section.
Section 272. Section Enacted.
Section 63-46b-16, Utah Code Annotated 1953,
is enacted to read:

(ii) exhaustion of remedies would result in irreparable harm disproportionate to the public benefit
derived from requiring exhaustion.

63-46b-16. Judicial review - Formal adjudicative
proceedings.

(2) (a) A party shall file a petition for judicial
review of final agency action within 30 days after
the date that the order constituting the final agency
action is issued.

_0) The Supreme Court or other appellate court
designated by statute has jurisdiction to review all
finaj_ agency action resulting from formal adjudicativejDroceedings.

(b) The petition shall name the agency and all
other appropriate parties as respondents and shall
meet the form requirements specified in this chapter.
Section 271. Section Enacted.

(T[ (a) To seek judicial review of final agency
acnop resulting from forma) adjudicative proceedings^_the petitioner shall file a petition for review of
agency action in the form required by the Utah
Rules of Appellate Procedure.

Section 63-46b-15, Utah Code Annotated 1953,
is enacted to read:

(b) The Utah Rules of Appellate Procedure
govern all additional filings and proceedings in the
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appellate court.
0) The contents, transmittal, and filing of the
ayency's record for judicial review of formal adjudicative proceedings are governed by the Utah Rules
of Appellate Procedure, except that:
in) all parties to the review proceedings may stipulate to shorten, summarize, or organize the
fecord;
(h) the appellate court may tax the cost of prep»ting transcripts and copies for the record:
(i) against a party who unreasonably refuses to
'Ti!late to shorten, summarize, or organize the
record; or

k

(ii) according to any other provision of law.
(4) The appellate court shall grant relief only if,
on the basis of the agency's record, it determines
that a person seeking judicial review has been substantially prejudiced by any of the following:
(a) the agency action, or the statute or rule on
which the agency action is based, is unconstitutional
on its face or as applied;
(b) the agency has acted beyond the jurisdiction
conferred by any statute;
(c) the agency has not decided all of the issues
requiring resolution;
(d) the agency has erroneously interpreted or
applied the law;
(e) the agency has engaged in an unlawful procedure or decision-making process, or has failed to
follow prescribed procedure;
(Q the persons taking the agency action were illegally constituted as a decision-making body or
were subject to disqualification;
(g) the agency action is based upon a determination of fact, made or implied by the agency, that is
not supported by substantial evidence when viewed
in light of the whole record before the court;
(h) the agency action is:
(i) an abuse of the discretion delegated to the
agency by statute;
(ii) contrary to a rule of the agency;
(hi) contrary to the agency's prior practice, unless
the agency justifies the inconsistency by giving facts
and reasons that demonstrate a fair and rational
basis for the inconsistency; or
(iv) otherwise arbitrary or capricious.
Section 273. Section Enacted.
Section 63-46b-17, Utah Code Annotated 1953,
is enacted to read:
63-46b-17. Judicial review - Type of relief.
(1) (a) In either the review of informal adjudicative proceedings by the district court or the review
of formal adjudicative proceedings by an appellate
court, the court may award damages or compensation only to the extent expressly authorized by
statute.
(b) In granting relief, the court may:
(i) order agency action required by law;
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(ii) order the agency to exercise its discretion as
required by 1 aw;
(iii) set aside or modify agency action;
(iv) enjoin or stay the effective date of agency
action; or
(v) remand the matter to the agency for further
proceedings.
(2) Decisions on petitions for judicial review of
final agency action are reviewable by a higher court,
if authorized by statute.
Section 274. Section Enacted.
Section 63-46b-18, Utah Code Annotated 1953,
is enacted to read:
63-46b-18. Judicial review - Stay and other
temporary remedies pending final disposition.
(1)
agency
porary
review,

Unless precluded by another statute, the
may grant a stay of its order or other temremedy during the pendency of judicial
according to the agency's rules.

(2) Parties shall petition the agency for a stay or
other temporary remedies unless extraordinary circumstances require immediate judicial intervention.
(3) If the agency denies a stay or denies other
temporary remedies requested by a party, the
agency's order of denial shall be mailed to all
parties and shall specify the reasons why the stay or
other temporary remedy was not granted.
(4) If the agency has denied a stay or other temporary remedy to protect the public health, safety,
or welfare against a substantial threat, the court
may not grant a stay or other temporary remedy
unless it finds that:
(a) the agency violated its own rules in denying
the stay; or
(b) (i) the party seeking judicial review is likely to
prevail on the merits when the court finally disposes
of the matter;
(ii) the party seeking judicial review will suffer
irreparable injury without immediate relief;
(iii) granting relief to the party seeking review will
not substantially harm other parties to the proceedings; and
(iv) the threat to the public health, safety, or
welfare relied upon by the agency is not sufficiently
serious to justify the agency's action under the circumstances.
Section 275. Section Enacted.
Section 63-46b-19, Utah Code Annotated 1953,
is enacted to read:
63-46b-19. Civil enforcement.
(1) (a) In addition to other remedies provided by
law, an agency may seek enforcement of an order
by seeking civil enforcement in the district courts.
(b) The action seeking civil enforcement of an
agency's order must name, as defendants, each
alleged violator against whom the agency seeks to
obtain civil enforcement.
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(c) Venue for an action seeking civil enforcement
of an agenc\'s ordei shall be determined by the
requirements of the Utah Rules of Civil Procedure.
(d) The action may request, and the court may
grant, any of the following:
(i) declaratory relief;
(ii) temporary or permanent injunctive relief;
(iii) any other civil remedy provided by law; or
(iv) any combination of the foregoing.
(2) (a) Any person whose interests are directly
impaired or threatened by the failure of an agency
to enforce an agency's order may timely file a
complaint seeking civil enforcement of that order,
but the action may not be commenced:
(i) until at least 30 days after the plaintiff has
gi\en notice of his intent to seek civil enforcement
of the alleged violation to the agency head, the attorney general, and to each alleged violator against
whom the petitioner seeks civil enforcement;
(ii) if the agency has filed and is diligently prosecuting a complaint seeking civil enforcement of the
same order against the same or a similarly situated
defendant; or
(iii) if a petition for judicial review of the same
order has been filed and is pending in court.

(b) the threat requires immediate action b\ ilu
agency.
(2) In issuing its emergeno order, the agency
shall:
(a) limit us order to require only the action ncu
ssary to prevent or avoid the danger to the publu
health, safety, or welfare;
(b) issue promptly a written order, effec11\<
immediately, that includes a brief statement of hn
dings of fact, conclusions of lavs, and reasons fot
the agency's utilization of emergency adjudicativr
proceedings; and
(c) give immediate notice to the persons who arc
required to comply with the order.
(3) If the emergency order issued under trm
section will result in the continued infringement oi
impairment of any legal right or interest of an>
party, the agency shall commence a formal adjudicative proceeding in accordance with the other pro
visions of this chapter.
Section 277. Section Enacted.
Section 63-46b-21, Utah Code Annotated 1953,
is enacted to read:
63-46b-21. Declarator} orders.

(b) The complaint seeking civil enforcement of an
agency's order must name, as defendants, the
agency whose order is sought to be enforced, the
agency that is vested with the power to enforce the
order, and each alleged violator against whom the
plaintiff seeks civil enforcement.

(1) Any person may file a request for agenc)
action, requesting that the agency issue a declarator)
order determining the applicability of a statute, rule,
or order within the primary jurisdiction of the
agency to specified circumstances.

(c) Except to the extent expressly authorized by
statute, a complaint seeking civil enforcement of an
agency's order may not request, and the court may
not grant, any monetary payment apart from
taxable costs.

(a) provide for the form, contents, and filing of
petitions for declaratory orders;

(3) In a proceeding for civil enforcement of an
agency's order, in addition to any other defenses
allowed by law, a defendant may defend on the
ground that:
(a) the order sought to be enforced was issued by
an agency without jurisdiction to issue the order;
(b) the order does not apply to the defendant;
(c) the defendant has not violated the order; or
(d) the defendant \iolated the order but has subsequently complied.
(4) Decisions on complaints seeking civil enforcement of an agency's order are reviewable in the
same manner as other civil cases.
Section 276. Section Enacted.
Section 63-46b-20, Utah Code Annotated 1953,
is enacted to read:
63-46b-20. Emergency adjudicative proceedings.
(1) An agency may issue an order on an emergency basis without complying with the requirements
of this chapter if:
(a) the facts known b) the agency or presented to
the agency show that an immediate and significant
danger to the public health, safety, or welfare exists;
and
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(2) Each agency shall issue rules that:

(b) provide for the disposition of the petitions;
(c) define the classes of circumstances in which
the agency will not issue a declaratory order;
(d) are consistent with the public interest and with
the general policy of this chapter; and
(e) facilitate and encourage agency issuance of
reliable advice.
(3) (a) An agency may not issue a declarator}
order if:
(i) the request is one of a class of circumstances
that the agency has by rule defined as being exempt
from declaratory orders; or
(ii) the person requesting the declaratory order
participated in an adjudicative proceeding concerning the same issue within 12 months of the date of
the present request.
(b) An agency may issue a declaratory order that
would substantially prejudice the rights of a person
who would be a necessary part), onh if that person
consents in writing to the determination of the
matter by a declaratory proceeding.
(4) Persons may intervene in declaratory proceedings if:
(a) they meet the requirements of Section 63-46b10; and
(b) they file timer) petitions for imeryention according to agency rules.
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*- ) An agency may provide^Jw rule^ orj)_rde^jrhat
other j3royisions_of Sections 63-46b-4_ through 6346b-13 apply to declaratory proceedings.
(
6) ( a ) After receipt of a petit ion for a decla ratory
order, the agency may issue a written order:

net4fy--t-he- parlies to ~^he—hearing of its—frndiBgs.
eonekisiern,, and order.]
[(2) Any-party to-the- hearing may seek--jti-ikiaj

*!i declaring the applicability of the statute, ruk,
order in question to the specified circumstances;

review--f44ed with the district court within 30 days t>*

(ii) setting the matter for adjudicative proceedines:
(iii) agreeing to issue a declaratory order within a
specified time; or
(iv) declining to issue a declaratory order and
siating the reasons for its action.

the district court adjudication is by the Supreme
Court.]
Section 281. Section Amended.

OI

(b) A declaratory order shall contain:
(i) the names of all parties to the proceeding on
which it is based;
(ii) the particular facts on which it is based; and
(iii) the reasons for its conclusion.
(c) A_copy_o_f a\\ orders issued in response to a
request for a declaratory proceeding shall be mailed
promptly to the petitioner and any other parties.
(d) A declaratory order has the same status and
binding effect as any other order issued in an adjudicative proceeding.
(7) Unless the petitioner and the agency agree in
writing to an extension, if an agency has not issued
a declaratory order within 60 days after receipt of
the request for a declaratory order, the petition is
denied.
Section 278. Section Enacted.
Section 65-1-1.2, Utah Code Annotated
is enacted to read:

1953,

65-1-1.2. Procedures - Adjudicative
proceedings.
The Board of State Lands shall comply with the
procedures and requirements of Chapter 46b, Title
63, in its adjudicative proceedings.
Section 279. Section Enacted.
Section 65-1-2.2, Utah Code Annotated
is enacted to read:

1953,

65-1-2.2. Procedures - Adjudicative
proceedings.
The Division of State Lands shall comply with
the procedures and requirements of Chapter 46b,
Title 63, in its adjudicative proceedings.
Section 280. Section Amended.
Section 65-1-9, Utah Code Annotated 1953, as
last amended by Chapter 47, Laws of Utah 1986, is
amended to read:
65-1-9. Contests as to preference rights.
IH-)] Where contests arise as to the preference
rights of claimants for lands under the control of
the board, [it has power to hold a hearing and to
direct the taking of evidence concerning the questions involved, which hearing shall be reported in full]
the board, or the parties involved, may initiate
agency action. [The board shall make findings of

t hf-1 p n t r v finrj nr\tir*p /"\f tVir^ V^r^orH^ r , s± T./~{ &SZ D f*\ J * n\ i A\ ;
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Section 65-1-90, Utah Code Annotated 1953.
as last amended by Chapter 183, Laws of Utar.
1967, is amended to read:
65-1-90. Violation by mineral lessee - Penalty Lessee's rights - Duty to indemnity surface
owner.
(1) Upon violation by lessee of any lawful provision in a mineral lease, the State Land Board may.
at its option, cancel the lease [after thirty day>"
notice by registered or certified return receipt maiT
by following the procedures and requirements ot
Chapter 46b, Title 63, unless the lessee remedies the
violation or rectifies the condition within [sa-K:
thirty] 30 days or within jsueh] any extension of time
[as] granted by the board [may grant],
(2) (a) A mineral lessee [shall have the right at -aW
times to] may enter upon the leasehold for prospecting, exploring, developing, and producing mineral
(b) A mineral lessee shall have reasonable use o;
the surface [therefor; provided, such] of the leasehold for prospecting, exploring, developing, anc
producing minerals.
(c) The lessee [s-fmH] may not injure, damage, or
destroy the improvements of the surface owner or
Iessee[, and he shall be].
(d) The lessee is liable to and shall compensate
[s-ueh] the surface owner or lessee for all damage to
the surface of [said] the land and improvements,
reasonable use excepted.
(3) (a) Any [s^eh] mineral lessee may occupy sc
much of the surface of the leased land [as may be]
that is required for all purposes reasonably incident
to the exercise of lessee's rights under the lease[-;
first, upon] by:
(i) securing the written consent or waiver of the
surface owner or lessee; [or, second, upon payment]
(ii) paying the surface owner or lessee for the
damage to the surface of [$ai4] the land and improvements [thereon to the surface owner or lessee
thereof where agreement may be had as to the
amount thereof]; or[, third, upon the execution of]
(iii) executing a [good and sufficient] bond to the
state of Utah for the use and benefit of the surface
owner or lessee of the land to secure the payment of
[sueh] any damages [as may be determined and
fixed by agreement or in action brought upon the
bond or undertaking in a court of competent juris
diction against the principal and sureties thereon,
the bond to be in such] to the land or improvements.
(b) (i) The State Land Board shall determine the
form and amount [as shall be prescribed by the
state land board, and] of the bond.
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Addendum F

M.M. HUBBELL (Bar No. 5090)
Assistant Attorney General
JAN GRAHAM (Bar No. 1231)
Utah Attorney General
160 East 300 South, 5th Floor
P.O. Box 140873
Salt Lake City, Utah 84114-0873
Telephone: (801)366-0290
Attorneys for Plaintiffs

IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT
IN AND FOR TOOELE COUNTY, STATE OF UTAH

DEPARTMENT OF ENVIRONMENTAL
QUALITY, DIVISION of
DRINKING WATER, and KEVIN
BROWN, EXECUTIVE SECRETARY
for the DRINKING WATER BOARD,

ORDER AND JUDGMENT
DENYING TRIAL DE NOVO

Plaintiffs

Civil No: 980300248

V.

Judge: David S. Young
GOLDEN GARDENS WATER CO., a.k.a.
GARDENS WATER SYSTEM,
Defendants.

:
:
:

This matter came before the Honorable David S. Young on March 27,
2000, pursuant to Plaintiffs' Request for an Order to Show Cause as to why the
Defendant should not comply with the Order of the Utah Drinking Water Board and
Defendant's Motion for a Trial de Novo. Plaintiffs were represented by Assistant
Attorney General, Melissa M. Hubbell and Defendant was represented by Stephen R.
Randle.
The Court, having considered the memoranda and documentation submitted by
both parties, and having heard the arguments of the parties and being fully advised in
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the premises, hereby ORDERS as follows:
ORDER AND JUDGMENT
IT IS HEREBY ORDERED, ADJUDGED, AND DECREED as follows:
1.

The Plaintiffs' holding of an administrative hearing was the appropriate

remedy for the Division of Drinking Water. Since an administrative hearing has been
held, Defendant is barred from a Trial de Novo.
2.

Defendant's Motion for a Trial de Novo is DENIED and in accordance with

Utah Rules of Civil Procedure, Rule 54(b), there is no just reason for delay and this
Order and Judgment denying Defendant's Motion for a Trial de Novo is final and
appealable.
3.

In accordance with Utah Rules of Civil Procedure, Rule 62(c), Defendant

is granted a stay of enforcement of the Order of the Drinking Water Board until the
issue of whether the Drinking Water Board has the authority to conduct formal
administrative hearings in accordance with the Utah Administrative Procedures Act is
appealed to the appropriate court, or time for such an appeal has passed.
DATED this ^ ^ d a y of May, 2000.
BY THE COURT:

JUDGE DAV
Approved as to Form:

Stephen R. Randle

